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UNITED STATES DISTRICT COURT 
LASTERN UiSTRICT OF NEW YORK 


Beales at RU a Ue ose ce ae Se Ss 
WITLIAM BARTH a8 parent and natural 
guardian of the infant DFBORAH 
RARTH and WILLIAM BARTH, individually 
Plaintiffs, COMPLAINT 
~againsc- 
THE UNITED STATES OF AMERICA 
Defendant. 
Jane sean eee eke Ue eee ee 


Plaintiffs by their attorney: 
PIRST CAUSE 

1. This action is brought under the Federal Tort Claims Act 
28 U.S.C. Sections 1346(b), 2671, et seq., as hereinafter more fully 
appears. Plaintiff is a citizen of the U.S.A. 

2. Infant plaintiff, DEBORAH BARTH resided and still resides 
with her father, WILLIAM BARTH, at 676 Pat Drive, West Ielip, New York. 

PARAGRAPHS 3 THRU 18 ARE AT ALL 


TIMES HEREINAFTER MENDIONED UPON 
INFORMATION AND BELIEF _ 


3. On June 24, 1972, defendant U.S.A. owned, operated and 
maintained the premises known as and located at the western end of Robert 
Moses State Park, an area more specifically known as Democrat Point. 

4. On June 24, 1972, the U.S. Coast suard of the Department 
of Transportation, an agency of the U.S.A. owned, cperated and maintained 


the premises known as and located at the western end of Robert Moses 


State Park, an area more specifically known as Democrat Point. 
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5. On June 24, 1972, defendant U.S.A. owned, operated and 
maintained a tower located at the western end of kobert Moses State Park 
in the State of New York, an area of said park more specifically known as 
Democrat Point. 

6. Om June 24, 1972, the U.S. Cogst Guard of the Department 
of Transportation, an agency of tne U.S.A. owned. operated and naintained 
a tower Jocated at the westerm end of Robert Moses State Park in the 
State of New York, an area of said park more specifically known as 
Democrat Point. 

7. Defendant U.S.A. was negligent in the ownership, operation, 
contro] and maintenance of eaid premises and was further negligent in the 
inapection thereof and was further negligent in the giving of any warning 
to users when it knew, or in the exercise of reasonable care should have 
known that said premises were dangerous and hazardous and constituted a 
nuisance and a trap; in failing to keep said premises in good repair; in 
failing to warn the infant plaintiff of the conditions prevailing thereat; 
ia permitting the accident to happen and in otherwise being careless, 
recklese and negligent. 

8. Defendant U.S. Coast Guard of the Department of 
Transportation was negligent im the ownership, operation, control and 


maintenance of said premises and was further negligent in the iaspection 


thereof and was further negligent in the giving of any warning to users 


when it knew, or in the exercise of reasonable care should have known 


that said premises were daugerous and hazard--s8 and constituted « 
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malsance and a trap; in felling to keep esid premises in geod repair; in 


tailing to warn the infant plaintiff of the conditions prevailing thereat; 
in permitting the accident to happen and in otherwise being careless, 
ceckless and negligent. 

9. Defendant U.S.A. was negligent in the ownership, operation 
contre] and maintenance of said tower located on the aforementioned 
premises, and was further negligent in the inepection thereof and was 
further negligent in the giving of any warning to users when it knew, or 
in the exercise of reasonable care should have known that said towers 
were dangerous and hazardous aad constituted ae nuisance and a trap; in 
failing to keep said towers in good repair, in failing to warn the infant 
plaintiff of the conditions prevailing thereat; in permitting the accident 
tc happen and in otherwise being careless, reckless and negligent. 

10. Defendant U.S. Coast Guard of the Department of 
transportation was negligent in the ownership, operation, control and 
maintenance cf said tower located on the aforementioned premises, and 
was further negligent in the inspection thereof and wes further negligent 
in the giving of any warning to usere when if knew, or in the exercise 
of reasonable care should have known that eaid towers wore dangerous and 
hasardous and constituted a auisance and e trap; in failing to keep said 
towers in good repair, in failing to warn the iafant plaistiff of the 
conditions prevailing thereat; in permitting the ecetdent to happen and 
in otherwise being careless, reckless and negligent. 


ll. By reason of the foregoing, infant plaintiff vee seriously 
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12. By reseon of the foregeing, imfent plaintiff was injured. 
13. Pilaineiff, DEBORAH BARTH, in no way concribyced to said 


injuries and same were due solely to the careleseness and negligence 


By reason of the foregoing, the infant plaintiff was 
severely and seriously iajured, bruised and wounded, suffered and still 
suffere and will coatinue te suffer for some time to come great physica. 
aeé mental and great bodiiy fmjuries and became sick, sere and disabled 
aod so remains, some of which injuries plaintiffs are infermed and verily 
believe are permanent in their nature. 

15. By reesen of the foregoing, the infent plaintiff was 
confined to hoepital, bed amd home for a considerable leagth of tize. 
SBCOUD CAUSE 
16. Pisineiff, WILLIAM BARTH, wae and still is the father of 
the iaf-xt plieintiff, DEBORAR BARTH, and ae such is entitled to his 
services. 


17. By reason of the foregoing, plaintiff WILLIAM Barn bas 
necessarily paid and hae become liable to pay for medical aid and attendance, 


and fer medicines, and plaimtiff WILLIAM BARTH will necessarily iacur further 


expenses of a similar character. 
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18. By reason of tha foregoing, plaintiff WILLAIM BARTH, 


has been deprived of the services of said pleintif? DEBORAH BARTEH, 


hax ability to render such services having been impaired. 
WHEREFORE, Wlaimtiffs demand judgment against the defendant 
on the firet cause of action in the sum of $850,000.00 and on the 
second cause of action in the sua of $150,000.00 with interest from the 
24th day of June 1972 together with coat and disbursements of this action. 
HARBY B. LIPSIG 
Attorney for Plaintiffs 
100 Church Street 
New York, New York 


By KENNETH F. KAPLAN, a member 
of this firm. 


UNITED STATES DISTRICT COURT 
BASTERN DISTRICT OF WEW YORK 


WILLIAM BARTH as parent and ‘ 
natural guardian of the ANSWER 
infant, DEBORAH BARTH and : 
WILLIAM BARTH individually, Civil Action 
: No. 74 C 74 
Plaintiff, 


- against - 
UNITED STATES OF AMERICA, 


Defendant. 


Defendant, UNITED STATES OF AMERICA, by its attorney, 


EDWARD JOHN BOYD V, United States Attorney for the Pastern 


District of New York, answering the plaintiffs’ complaint, 


upon information and belief, respectfully alleges: 


IN ANSWER TO THE "FIRST CAUSE“ 
OF THE COMPLAINT: 


FIRST: With respect to the allegation in paragraph 
"1" of the complaint that "Plaintiff is a citizen of the 
United States of America", defendant denies sufficient 
knowledge or information to form a belief as to truth 
thereof. With respect to the remaining allegation of para- 
graph °1" of the complaint, that “this action is brought 


under the Federal Torts Claims Act, 28 U.S.C. Sections 


lla 


ANSWER 


1346(b), 2671, et seq., as hereinafter more fully appears”, 


defendant states that this allegation raises questions of 
law which are respectfully referred to the Court for 
determination. 

SECOND: Denies sufficient knowledge or information 
to form a belief as to the truth of the allegations contain- 
ed in paragraph “2“ of the complaint. 

THIRD: Denies the allegations contained in para- 
graphs 5%; “60S a a re a FA. TRE es ther 2 
"43", "14", and °15" of the complaint. 


IN ANSWER TO THE "SECOND CAUSE" 
OF THE COMPLAINT: __ 


FOURTH: Denies sufficient knowledge or information 
to form a belief as to the truth of the allegations contain- 
ed in paragraphs "16", "17", and "18" of the complaint. 

AS A FIRST SEPARATE AND COMPLETE 

AFFIRMATIVE DEFENSE TO THE “FIRST 


CAUSE" AND THE "SECOND CAUSE” OF THE 
COMPLAINT: 


FIFTH: Whatever injuries, loss, damages or aggrieve- 
ment plaintiffs sustained as a result of the alleged 
accident were the proximate and legal result of the failure 
of DEBORAH BARTH to exercise due care and diligence and 


of her carelessness and negligence. 


AS A SECOMD SEPARATE AND COMPLETE 
AFFIRMATIVE DEFENSE TO THE "FIRST 
CAUSE" AND THE “SECOND CAUSE” OF 

THE COMPLAINT: 


ca ne RE CI 


SIXTH: Defendant, UNITED STATES OF AMERICA, its 


agencies and emplcyees, exercised the legally required 
care and diligence with respect to the matters alleged in 
the complaint herein. 

AS A THIRD SEPARATE AND COMPLETE 

AFFIRMATIVE DEFENSE TO THE “FIRST 

CAUSE" AND THE “SECOND CAUSE" OF 

THE COMPLAINT: 

SEVENTH: No breach of any legal duty or obligation 
owed to plaintiffs by defendant, or any agency Or employee 
of the defendant, was the proximate or legal cause of 


any damages, loss, injury or aggrievement sustained by 


plaintiffs herein. 


AS A FOURTH SEPARATE AND COMPLETE 

APVIRMATIVE DEFENSE TO THE “FIRST 

CAUSE" AND THE “SECOND CAUSE" OF 

THE COMPLAINT: 

EIGHTH: At the time and place of the alleged 
accident, DEBORAH BARTH was a trespasser and no legal duty 
or obligation owed to plaintiff by defendant was breached 


by defendant, its agencies or employses. 
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AS A FIFTH SEPARATE AND COMPLETE 
AFFIRMATIVE DZFENSE TO THE “PIRST 
CAUSE“ AND THE "SECOND CAUSE" OF 
THE COMPLAINT: 


NINTH: At the time and place of the alleged 
accident, DEBKORAh BARTH was a bare licensee and no legal 
duty or obligation owed to plaintif££ by defendant was 
breached by defendant, its agencies or employees. 

AS A SIXTH SEPARATE AND COMPLETE 

AFYIRMATIVE DEFENSE TO THE "FIRST 

CAUSE“ AND THE “SECOND CAUSE" OF 

TRE COMPLAINT: 

TENTH: DEBORAH BARTH assumed the risk for the 
alleged accident. 

AS A SEVENTH SEPARATE AND COMPLE”E 


AFFIRMATIVE DEFENSE TO THE "SECOND 
CAUSE" OF THE COMPLAINT: 


ELEVENTH: Plaintiff “WILLIAM BARTH, individually” 
has not presented any claim to the United States Coast 
Guard, Department of Transportation, or any other agency 
of the United States Government, with respect to the 
alleged cause of action asserted in the "SECOND CAUSE" of 
the complaint, which presentation of claim, purswant to 
Title 28, United States Code, §2675(a), is a jurisdictional 
prerequisite for the institution of the alleged cause of 
action asserted in the said "SECOND CAUSE” of the complaint. 

WHEREFORE, defendant UNITED STATES OF AMERICA, 


demands judgment dismissing the plaintiffs' complaint, 


| BEST COPY AVAILABLE 
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plus costs and disbursements, and such other and further 


relief as to this Court seems just and proper. 


Dated: Brooklyn, New York 
April 11, 1974 


EDWARD JOHN BOYD V 

United States Attorney 
Zastern Distriet of Mew York 
Attorney for Defendant 

225 Cadman Plasa East 
Brooklyn. New York 11201 


By: 


HOWARD J. STECREL = 
Asaistant U. S. Attorney 


TQ: 
HARRY LIPSIG, ESQ. 
iho Church Street 
Rew York, Mew York 
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€ 

UNITED STATES DISTRICT COURT COURT Ep, NY. 
EASTERN DISTRICT OF NEW YORK *& SEP 2675 . 
WILLIAM BART as Parent and wie 
Natuial Guardian of the Infant PM... 
DFBORAN BART and WiLLIAM BARTA, 
Indivi*uaily, 

NOTICE OF MOTION 


Plaintiffs, 


against ae Civil Action 
No.<c/74 C 852 ™> 
i aceny ¢ ae 


UTITED STATES OF AMBERICE, 


Defendant. 


PLEASE TAKE NOTICr, that upon the annexed Affirmation 
of HAPRY R. SCHWARTZ, and upon all the pleadings and vroceedings 
ieruhbetere had herein, the undersigned will move this Court 
before Judge Thomas C. Platt, at the Courthouse, located at 225 
Cadman Plaza “ast, brdskive, New York, at 10:00 a.m. on the 2} 
day of September, 1975, for an Order dirscting that the issue of 
liability regarding negligence and contributory negligence be 
determined on a basis of comparative negligence as set forth in 
Chapter 69 of the Laws of New York, 1975, Section 1411 of the 
C.P.L.R., which went into effect September 1, 1975, and for such 
other, further and different relief as to this Court may seam 
just and proper. 


Dated: New York, New York 
September 11, 1975 


Ss, [Pon 
ole, een Ce. 
Attorney for Plai iffs 
Office & P.O. Addyess 


100 Church Street 
-N@éw-York, New York 10007 


(212) 732-9000 
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DAVID G. TRAGER 

Attorney for Defendant 
United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 
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UNTLTED STATES DISTRICT COURT 
/ STERN DISTRICT OF NEW YORK 


at a a ek ee ne A mm NSO A ee oS SS SS mm 


WILLIAM BARTH as Parent and 
MNoetural Guardian of the Infant 
DEBCRAH BARTH and WILLIAM PARTE, 
individually, 
Plaintiffs, 
AFF LRMATION 
~against- 
UNLTED STATES OF AMERICA, 


Nefendant. 


STATE OF NEW YORK ) 


op Oes 
COUNTY OF NEW YORE) 


HARRY R. SCHVIARTZ, attorrev-at-law duly admitted to 
practice in the Federal Covris of Wew Youn, atfiris under fhe 
penalties of perjury that the following st*tccveuts are true; 

He is trial couns: ! tor che viasntiffs herein, and is 
associated with HAPRY I. LIPSIG, P.C., atiorney for the plaintiffs. 

This Affinnation is submitte? in support of plaintiffs‘ 
motion for an Urder directiny ‘hat the issue of liability regarding 
nejligence and contributory negligence be detcrmined on a basis of 
comparative negligence as set forth in Chapter 69 of the Laws of 
New York, 1975, Section141l of the C.P.U.R., which want into 
effect September 1, 1975. 


The Section reads as follows: 


"g 1411. Damages recovere)! 


able von 
contribut negligence or assumpt on 
shed. 


In any action to recover damages for 
personal injury, injury to property, oF 
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wrongful death, the culpable conduct 
attributable to the claimant or to 

the decedent, including contributory 
negligence or assumption of risk, shall 
not bar recoyery, but the amount of 
damages otherwise reccverable shall be 
diminished in the prepyortion which the 
culpable conduct attributable to the 
claimant or decedent hears to the 
culpable conduct which caused the 
damages." 


"g 1413, Applicability. 
This article shall apply to all causes 
of action accruing on or after September 
first, nineteen hundred seventy-five." 
The above-entitled action was tried before Mr. Justice 
Thomas C. Platt without a jury. The Court is awaiting the sub- 
mission of findings of fact and conclusions of law by both sides 
duc September 25, 1975. 
Although the Section sets forth the cate of September 
1, 1975, as the date it is to take eifect, nevertheless, the 
Section should Le applied retroactively to all cases pritr to 
judgment. 
WHERUFORE, aifiant respectiul._/ requests that the 
Court consider the questions of negligence of the jtefendant and 


contributory neyliyence, if any, of the ingant plaintiff on a 


comparative basis as set forth in thc above Section. 


Dated: New York, New York 
September 11, 1975 
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ONSIGNED STIPULATED PRE-TRIAL ORDER, FILED MARCH 23, 1976. 


FILED 
iE oh Se aes. S 


bs 


UNITED STATES LIGTRICT COURT 'T °' 
EAST; SN DISTRICY UF NEW YORK 
mM. 


ae 
Bey ys 


ce a em em me me am ene ae nee ee cam Re ee a eT ee ae ae ee me em ne FF 


WILLIAS. BARTH as parent and natural 
guacdian of the infant DEBORAH BARTH Civil Action No. 74C74 
anc ALLLIZM BARI, individually 
Piuintitfc, PRE-TRIAL ORDER 
-against~ 
"Hi UNITED STl-2ES oF AMERI 
Defendant. 
on ies sewly 
This matter having «ome before the Court at a pre-trial 
cenizerence held before the Honorable Thomas C. Platt pursuant to 
Pule 16 of the l'ederal Rules of Civil Procedure, 25 U.S.U.A.3 and 
HARRY H. LIPSIG, P.C., BARRY PR. sCHWARTZ, of Counsel, havir.c 
appeared as counsel for the plaintiff, and DAVID TRAGER, United 
States Attorney, Edward S. Rudufsky, Assistant U.S. Attocney, 
of Counsel having appeared as counsel for the defendant, 


and the following action was taken: 


I 


This is an action for personal injuries, loss of 


services and expenses incurred. 


The jurisdiction of the Court in invoked under the 


Federal Tort Claims Act, 28 UsS.C. Sections 1346(b) and 267:, 


et seq. 


Whe jurisdiction of the Court is not disputed. 
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The following were submitted, ordered filed, and are 
made a part of this order: 
(a) Marked copies of the pleadings; 
1) Summons and Complaint 
2) Answer 
3) Interrogatories 
ip) An itewized statment of all special damages 
Claimed on behalt ¢ the plaintift; 
Pornzweig $795.00 continuing 
We Lner $248.00 continuing 
Uyer $600.00 continuing 
Vaner $480.00 d continuing 
Dv. Fagan § 15.00 
Anesthesia $150.00 
ab and Drugs $ 50.00 continuing 


Good Samaritan liospital $3126.25 
(6/24/72 - 7/3/72) 


(c) & statement of the baiss of computation of all 
general damages claimed on behalf of the plaintiff - $850,000.00 
(d) Uncontested Facts: 


l. The accident occurred on June 24, 1972 sometime 
between 12 noon and 3 p.m. 


2. The accident occurred on Democrat Point, Fire 
Island, New York 


Deborah Barth, Allan Peers, Eileen Gallagher 
and Victor Béhrend climbed the tower. 


Robert Castelli and Rosalie Razzo remained 
on the beach. 
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Deborah Barth fell through an opening in the 
outer per neter of the tower 


Tne infant plaintiff sustained serious injuries. 
At the time of the occurrence, and at all times 
prior thereto from 1967, the U.c. coast Muar 
owned and maintained the tower involved herein. 
Condition of involved tower: 

do fence around base 

Steps from baacn to Lase removed 


“rap deor from main steps to watchhouse 
missing 


4. Hatehcever for excape 


9, “he tower was 65' nigh from the ground to its 


Ais eel eon, 


(eo) Secacate Lists of the witnesses who each party 
will call at the trial cf the action on his case or defense, 
distinctly indentifying those witnesses to be called as experts 
and stating their field of experience. Plaintiff's witnesses: 

Deborah Barth 

William Barth 

Patz»icia Barth 

Eileen Gallagner 

Allan Peers 

Robert Castelli 

Rosalie Razzo 

Victor Behrend 

Dr. R.L. Bernzweig - medical expert 


Dr. Vasfi Uyar - medical expert 
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William Waimoli - physical therapist 
Various teachers at Beech St. J.H.S. 
Ptl.. Robert Manno 
Alife 
it. Commander Daniels 
Allan Zammit 
Defendant.'s Witnesses: 
Robert Castelli 
Rosalie 2azzo 
Eileen Gallagh r 
Allan Peers 
Lt. Commander Daniels 
Allan Zammit - Civil Engineering 
Dr. Lawreace I. Kaplan - physician 
Deborah Barth 
Contested Facts: 
1. Existence of warning signs 


Behavior of plaintiff after climbing steps 
to watchtower 


3. Permanancy and residual effects of injury 
Contested Law: 

i. Negligence 

2. Proximate counes 

3. Contributory negligence 


4. Assumption of risk 


(g) Written waivers of claims and defenses which have 


been abandoned by the parties; None 
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(h) None 
(i) Amendments to the pleadings; None at this time 
The foreyoinyg were modified at the pre-triai 
(ference as follows: 
541 
it was agreed that the follewang exhibits presented 
wwe pPlalatiff£ were aduissibie in evidence; 
sbnotlogranvus OL site and tower 
POLLCe severe 
Bill. ani re ,orts of all treating physicians 
‘Hospite. record ager 
-Enyineecrs drawing of tower 
Biue prints 
“Contrast between defendant and Park Commission 


concerning use of this land and liability of defendant 


(B) 
The following exhibits for identification were presented 


by the plaintiff but there was reserved tu the defendant the 


a 


right to object to their receipt in evidence on the specific 


grounds stated: 
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#1 communication dated 8/17/72 re: Tower - to Coast 
Guard and any responses thereto. 
PitA Fuin wetter dated 8/25/72 of B. Wilhelm to Wilson , 
we a Fyiy Proceedings of Board of Survey - dated 5/8/72 


re: Tower (two raues) 


Ht Bay Better of 8725/72 of lb. Wilhelm to Coast Guard 


“nese ave oijccted tu on the basis of hearsay, opinion, 

relevence and being conclusory 
IV 
(A) 

It was agreed tlat the following exhibits presented by 
the defendant were admissible in evidence; 

Shotos ot Tower designated (A,38,C) 

€. Wetiaplous Capt: 

The following exhibits for identification were presented 
by the defendant but there was reserved to the plaintiff the 
right to object to their receipt in evidence on the specific 
grounds stated: “Report of Lt. Aliff, objected to on bieks of 
hearsay and being self-serving. 7 Deus — 

Vv 
The following are the issues of fact to be tried in 
this action: Liability of parties herein and resulting damages 
VI : 
following additional action was taken: None 
Vil 


» probable length of the trial of this case is three 
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ss 


Counsel who will try the case for the respective parties 


~- 


For Plaintiff: Harry R. Schwartz, Esq. 


For Defendant: Edward S. Rudofsky, Assistant U.S. 
Attorney 


VIII 
IT IS ORDERED that the Court may in order to prevent 
manifest injustice or for good cause shown, at the trial of 
the action orprior thereto upon application of counsel for 
either party, made in good faith, or upon motion of the Court, 
modify this Pre-Trial Order upon such conditions as the Court 


may deem just and proper. 


UNITED STATES DISTRICT JUDGE 


APPROVED AS TO FORM AND SUBSTANCE. 


Attorney x Defenpa 
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TRANSCRIPT OF TESTIMONY. 
UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


BARTH, 
Plaintiff, 
~against- 
UNITED STATES OF AMERICA, 


Defendant. 


United States Courthouse 
Brooklyn, New York 


August 27, 1975 
10:00 o'clock A.M. 


Before: 


HONORABLE THOMAS C. PLATT, U.S.D.J. 


DIANNA LANDSMAN 
ACTING OFFICIAL COURT REPORTER 


Appearances: 


HARRY R. SCHWARTZ, ESQ. 
Attorney for Plaintiff 


DAVID G. TRAGER, ESQ. 
United States Attorney 
for the Eastern District of New York 


3 8 ie EDWARD RUDOFSKY, ESQ. 
Assistant U.S. Attorney 
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THE COURT: Do you want to make a short opening 
statement on the record? 
I have read *he pretrial Order and your brief. 
> ¢€ [er ais ® 
MR. SCHWARTZ: We are prepared to tecsive, 


your Honor, we submitted a memorandum of law in which 


we set forth the basic facts in the law and we are now | 


| 
i 
| 


{THE COURT: I don't have a copy of your siioiaicaieile 


prepared to proceed and put our witnesses on. 


of law. 

MR. SCHWARTZ: I know it was filed. I would 
appreciate it, though -- 

THE COURT: I have it here. 

MR. SCHWARTZ: If we have an opportunity to 
sum up at the end of the trial -- 

THE COURT: Whatever you want. If you want to 
waive it, you may; if you want to sum up, you may. 

MR. SCHWARTZ: I will waive unless counse} 
does it. 

MR. RUDOPSKY: I will reserve at this point, 


your Honor. 
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BART EH , called as a witness, 
having been first duly sworn by the Clerk of the 
took the stand and testified as follows: 
DLRECT EXAMINATION 
BY MR. SCHWARTZ: 
Miss Barth, you are the plaintiff, the one who 
in this case? 


, ve 
Yes. 


Qn June 24, 1972, how old were you? 


14. 
What is your date of birth? 
February 2nd. 
COURT: What year? 
WITNESS: Februery 2, 1958. 
THE COURT: Please keen your voice up so 
everybody can hear you. 


A February 2, 1958. 


@) February 2nd. 
Now, what school were you attending? 
Beech St. Junior f!ligh School. 
THE COURT: Where is that located? 
TUEWITNESS: In West Islip. 
What grade were you in? 


1 tust finished’ cichth qrade. 
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THE COURT: You were living in West Islip? 

THE WITNESS: 676 Pat Drive. 

On June 24, 1972, did you visit Fire Island? 
Yes. 

About what time did you arrive there? 

In the morning, early around 10:00 o'clock. 
THE COURT: Did you go over what they call the 

Robert Moses Bridge? 

THE WITNESS: Yes. 

Were you there with anybody else? 


Yes. 


Q Who? 
A 


Eileen Gallagher, Rosalie Rozzo, Laurie Maloney, 
Hillary Dunkel. 
THE COURT: Who else? 
THE WITNESS: That's all. 
Q Now, did there come a time when you went to visit 
what is known as a tower on Fire Island? 
A Yes. 


THE COURT: Is this the tower at the western end 


THE WITNESS: On Democrat Point. 
THE COURT: The name does not mean anythin g to 


As I recail the beach, there is a big towar in the 
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| 
i" Bacth-direct 6 
| 
. | center and iff you walk way down to the west there is a 
} 
} 
4 | tower or lighthouse. 
‘| THE WITNESS: The tower at the end of the beach, 
| 
| 2 
. | yes 
| 
6 | THE COURT: At the right<hand end of the beach 
a | S$ you face it; is that right? 
t | THE WITNESS: Yes. 
- 9 When you arrived atthis tower, who was present 
| 
| with you? 
10 |} 
y | A Eileen Gallacher and Rosalie Rozzo. 
“ | Q Anybody else? 
1 A No. 
13. || 
ne 
th Q Did you eventually go up the tower? 


A Yes. 


Q At the time when you were going up the tower, 


did anybody else arrive? 


A /e8. 


Who? 


Q 


A Alan Peers and Victor Behrend and Robert 


Castelli. 


THE COURT: Victor Behrend and Robert Castelli? 


THE WITNESS: Yes. 


How did you get up the tower? 


Climbed up on the ladder. 


A I lifted myself onto the cement. 

MR. SCHWARTZ: For the record, I offer 
Plaintiff's Exhibit 2 in evidence. I am going a 
Little bit out of order because that is how it was 
marked. 

THE COURT: Any objections? 

MR. RUDOPSKY: I have no objection. 

THE COURT: We have to list it in evidence. 


It is a photograph of the base of the tower. Yes 
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Before proceeding up the ladder, what did you do 
| 


BY MR. SCHWARTZ: 

Q I show you Plaintiff's Exhibit 2 in evidence and 
&@sk you whethezs the ba#e-of the tcwer shown in Plaintiff's 
Exhibit 2 is the way it looked at the time you arrived have? | 

A Yes. 

Q I call your attention to a piece of metal at 
the base of that. Did you utilize that in any way in going 
up the tower? 

A Yes, I put my foot on it. 

THE COURT: That's all right. I can see. 
Keep it in front of you. 
MR. SCHWARTZ: Plaintiff's Exhibit 1 in eviden 
for the record. 


THE COURT: Any objection to Plaintiff's 
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Exhibit 1? 
MR. RUDOFSKY: No objection. 
THE CLERK: So received as Plaintiff's Exhibit 1 


in evidence. 


{So marked.) 
Q I show you Plaintiff's Exhibit 1 in evidence 


and aS8k you whether the stairs shown in that exhibit are the 


stairs you used in going up the tower? 


A 

THE COURT: Stairs? You mean the ladder; is 
that right? 

THE WITNESS: Yes. 

THE COURT: When you nod your head she does not 


get anything down. 


MR. SCHWARTZ: I offer Plaintiff's Exhibit 3 in 
evidence. 
MR. RUDOFSKY: No objection. 
THE CLERK: Se marked as Plaintiff's 


Exhibit 3 in evidence. 


{So marked.) 


.@) And I show you Plaintiff's Frhibit 3 and ask 
you whether that is another view of the ladder used in going 
up to the top of the tower? 


A Yes. 


34a 
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Q There should be some other views of the tower. 
I call for production of those photographs which I had given 


to counsel for the defendant at the time they were marked in 


evidence, 


Clerk can confirm this, I only took with me the 
defendant's exhibits. I will be more than happy to 
furnish them to Mr. Schwartz at this time, but they 


nave already been marked as defendant's exhibits. 


| MR. RUDOFSKY: Your Honor, I am sure your Law 


THE COURT: He may want them marked as 
Plaintiff's Exhibits. 
MR. RUDOFSKY: I have no objection to that. 
THE COURT: It's up to him, 
Q I show you what had been marked Defendant's 
Exhibit A. 
THE COURT: Are you going to re=mark it as a 


Plaintiff's exhibit? 


MR. SCHWARTZ: I was going to ask a question 
about it. 
Does your Honor suggest that I remark it? 
THE COURT: Are you going to offer it or are 
you not? | 
MR. SCHWARTZ: I was going to ask her a question, 


THE COURT: Show it as Defendant's Exhibit A. 
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Q I show you Defendant's Exhibit A and ask you 
whether this is a view of the entire tower, but I don't offer 
the markings on the exhibit. 


A Yes. 


THE COURT: Are you going to offer it as an 


exhibit? 


MR. SCHWARTZ: I merely offer it ag —-- 


THE COURT: Mark it as Defendant's Exhibit A 
marked for the plaintiff. 

Don't change the markings. Leave it Defendant's | 
Exhibit A offered by the plaintiff. 

THE CLERK: So received in evidence. 

THE COURT: Without the ink markings. 


(Exhibit marked Defendant's Exhibit A by the 


Plaintiff.) 


| 
| 
| 
MR. SCHWARTZ: I offer Plaintiff's Exhibit 4 in 
| 


evidence. 


| 
THE CLERK: So marked as Plaintiff's Exhibit 4 


in evidence. 


THE COURT: Any ok “action? 
MR. RUDOFPSKY: No objection. 
THE CLERK: So marked. 


I show you Plaintiff's Exhibit @ in evidence an | 


Barth-direct 11 
ask you whether that is another view of the ladders leading 
into the top of the tower? 

A Yes. 
Q Now, when you proceeded up the ladder to the 
top of the tower, what did you enter? A room of some kind? 


I entered e square room through the floor. 


And was that room completely enclosed or partly | 


Do you understand the question. 

It was partly. 

About how high was the enclosure? 

Three feet, about waist level. 

Now, beyond this three-foot wall, what was 
it? What do you call it? 


A Catwalk. 


Q What was running alongside of the catwalk? 

A Railings. 

Q About how high was the railing? 

A Waist level. 

Q Wher you arrived at the location, were there 
any signs of any kind? 


A No. 


Q Were there any fences or barricades of any kind? 


A None. 


| 
| 
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When you proceeded up, who else proceeded up at 


time? 


Eileen Gallagher and Victor Behrend. 
Did someone else come up at any time? 


Alan Peers. 


Now, when you got up into this room, what did you 


I looked down at the view. 


After you looked out on the view, did you 
subsequently do anything else? 
A Moved to my richt. 
MR. RUDOFSKY: Excuse me. 
THE COURT: Then she had moved to her right. 


Q You got intc the room, and after vou got into the 


room, did you stay in the room or dai2 you do anything else after 
i | 
| that? 


I climbed over the wall into the catwalk. 


You climbed over into the catwalk? 


A Yes, 


} 


| Q All right. After you climbed over the catwalk, 


what were you doing? 


A Looking out at the water. 


Q Did anyone else climb over the lower part of the | 


enclosure of the room? 
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A I didn't see anybody climb over. 
@) Now, while you were at the catwalk observing 
view, what happened after that? 
A I moved over to mv right. 
Q Yes, and then? 
I just kept looking out. 
I didn't hear what you said. 
I kept looking out at the view. 
What did you do after that? 
I had my hands out on the bar. 
That would be the railing? 
A Yes. 
Q When you say hands on the bar, were they up 
against or away? 
A Away. 
Q Could you demonstrate to the Court how you had 
your hands on the bar? 
A Should I stand? 
Q No, just show the Court. 
Like this (indicating). 
What «id you do after that? 


A I took a step back and then I turned tc my 


right and as I took another step I fell through the hole. 


Q After you fell through the hole were you 
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unconscious? 
A Yes. 

MR. RUDOFSKY: Your Honor, I would object to 
testimony at this time qoing beyond falling throug! 
hole svecifically, and anything after this 

accident has nothinc ac th the liability. 
MPR. SCHWAPT%: =F could withdraw it. I only 
fOr & particu reason. 
COURT: [ Will take it. 
you fall al] the way to the bottom? 
WITNESS: 
COURT: What did vov land on? 
WITNESS: On the sand. 
COURT: On the sand? 
Now, had you ever been up on this tower befcre? | 


NO. 


While you were up there, did you walk aJjl around 


the catwalk? 
A No. 
THE COURT: How high up were you? 


THE WITNESS: Fifty-five feet. 


Were you ever told that there was a hole up 
there? 


Never. 
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Did you see the hole before you fell through? 


Ho. 


Had you heard about the tower before? 


Yes. 


MR. SCHWARTZ: You may inquire. 
CROSS-EXAMINAT TON 
BY MR. RUDOFSKY: 
Q Mise Barth, as you approached this tower, 
walking along the beach or the sand dunes, were you aware of the 
fact that it was quite large? 
A Yes. 


Were you aware of the fact that it was very tall? 


Q 
A Yes. 
Q 


Were you aware of the fact that if a person fell 


from the tower they were likely to be severely injured? 


A I didn't think about it at the time. 

Q If you can recall when you were fourteen years 
cf age had you thought about it would you have realized that 
if a person fell from 50 or 60 feet that they would be hurt? 

A Yes, yes. 

Q Yes. You would. Is that your answer? 

A Yes. 

Q Had you been smoking at all on the day this 


accident happened? 


you positive of that? 
SCHWARTZ: I object to it. 


has already answered to the best of her 


That is not necessary. 
Q When I say smoking, I don't want there to be 


any misunderstanding. I am talking about cigarettes. And 


when I say on the beach I a: talking about from the time you 


got to the beach until the time the accident happened. 
THE COURT: What time of the day did the 
accident happen? 
THE WITNESS: I don'% remember exactly, but 
around 2:00 o’clock. 
THE COURT: In the afternoon. 
WITNESS: Yes. 
COURT: What time did you get to Pire 
Island? 
THE WITNESS: In the morning. 
THE COURT: Morning or afternoon, what time did 
you get there? 


THE WITNESS: Around 10:00 o'clock. 
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| 
| MR. SCHWARTZ: I was just trying to hear. 
| 
| 
| 


THE COURT: She said she got there cround 


. 10:00 o'clock and the accident happened about 
; 2:00 o'clock. 
, Q Had you smoked cigarettes at all prior to this | 
; aaté, June, 1972? | 
| 7| | 
| A Yes. 
8 | 
Could you state for the Court how often you | 
smoked in the four months prior to the accident? | 
" Ne, I don't remember. 
e Q Do you think you took a cigarette a day? | "1 
= A No, not that wn 
m Q Did you smoke socially when you got together 
= with your friends? | 
" A Only ouece in a while. 
" Q I'd like to direct your attention to Plaintiff's | 
" Exhibit 2 in evidence, and if you would, I*d like you to | 
" explain to the Court in as much detail as you can, exactly 
" how you went about getting from the beach onto the top of | 
" the base of the tower. 
. A I went over here and put my hands up there. | 
THE COURT: I am having trouble hearing you. 
THE WITNESS: I hoisted myself. I put my hands 
si here (indicating). 


| 43a 
| 
YY Barth-crosa 18 
2 | Q Indicating the left-hand cement block. And 
3 then what did you do? 
a A I lifted myself up and put my-foot on there and | 
5 | got up easier. | 
5 | THE COURT: The little metal piece? | 
if | 
a Then you stoed on that cement block to hoist | 
8 yourself of f the ground? 
i | 
a I igh was that? 
ad | THD WITNESS: Not that high. I don't remember 
i | 
aa exactly. 
\ | 
4a } THE COURT: Then what did you do? | 
13 | THE WITNESS: There was a board here, a piece | 
sh of wood. I stepped en that. I was leaning on here 
and I got up there and lifted myself up. 
6 | Q Was the board fixed or attached to the covecwene| 
| A No. | 
8 || Q Would it be correct to say it seemed to you a | 
1 | 
19 | straight board that was just placed there? | 
20 | A Just there. | 
21 | Q It did not say United States Government on it? 
j | 
22 | A It was just a piece of driftwood. | 
i] | 
28 | THE COURT: Then you got up to the second | 
24 | landing. 
4 Then what did you do? 
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¥ 


THE WITSESS: Walked up here and started to 


3 climb up the ladder. | 
| 
+ THE COURT: Were you the first one up? | 
5 THE WITNESS: I don’t remember. : 
“ THE COURT: What was the distance between the | ‘ 
| top of the first cement block and the second cement 
8 block, the top of the second cement block? 
9 | THE WIYTWESS: Around three and a half, maybe | 
10 four feet. | 


11 || BY MR. RUDOPSKY: 


12 Q What did you do? You hoisted yourself up? | 
13 A Yes. | 
14 THE COURT: Chin-ups. | 
15 | THEWITNESS: Yes. | 
16 Q I would like to direct your attention next to 


17|| plaintiff's Exhibits 1, 3 and 4in evidence. 

18 I would like you to point out to the Court in 
19 each one of the photographs the hole through which you 

20 || accidentally fell. | 


21 A This one and here it is. That one and this one. 


22 (indicating). 


24 {continued next page) 


25 | 


| 


to 


| Going before you started to climb? | 
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Q Was this hole observable from the base of the 


tower if one looked up? 


A I don*t know because I didn't look up. 
Q Did you see the hole as you were climbing up? 
A NO. | 


THE COURT: ou say you did not look up from the 
base of the tower before you started to climb or as 
you were climbing? | 

MR. SCHWARTZ: I'm sorry. I didn't hear the 
question, 

THE COURT: You didn't look up from the base of 
the tower before or as you started to climb? 


Q The base, did you look up at where you were 


A No. | 
Q You never looked up? | 
A No. | 
Q How about as you were approaching the tower, not 


when you were actually at the tower, but as you were one hundred 
feet away from the tower, fifty feet away from the tower, what 
distance were you looking at the base of the tower or looking 
at the tower generally? 


A Just glancing at it. 


Q You never saw the hole? 
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A No. 


{ 
| 
' Barth-cross 21 
| 
| | 
| MR. RUDOPSKY: Your Honor, if I may, I would like 
| 


‘| to use the blackboard for the greater portion of the 

, remainder of the examination. 
: TRE COURT: It is very difficult to preserve | 
’ whatever you put on there. If you have no objections + 
8 MR. SCHWARTZ : No, not if the Court does not. | 
9 THE COURT: All right. | 
10 MR. SCHWARTZ: I was just wondering as far as 

1} the record is concerned. 

12 THE COURT: If you want to preserve whatever | 
13 he puts on it, you will have to take a picture of it. | 
14 Are you prepared to take a picture of it if | 
15 it is necessary? | 
sia MR. RUDOPSKY: If it is necessary, I will take a _ 
W picture of it. | 
1B (Whereupon, the blackboard was brought over to | 
18 the area of the witness.) | 
20 THE COURT: Put it over here and you can stand | 
21 over there. | 


Q Now, Miss Barth, I am going to draw a square on 


23 the blackboard and I intend this square to be an outline of 


24 the watchtower that was mounted on top of the metal frame 


| 


as if one was looking from the top and the outer perimeter of 


| 
| 


‘ 
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a] tha square representing the railing of the catwalk. 
| The inner perimeter represents the enclosure 
‘| that you referred to. It was also referred to as the wall. 
5 | Do we understand each other? 
6 A Yes. | 
"| Qo i believe you said you entered bisa enclosure 
| 


throngh the floor ag you reached the top of the main stairways | 
rl is that correct? | 
10 | B Yes. 

Q Would you explain -- to the left, right, which | 
12 | direction, tell me where to place the top of the stairway. 


MR. SCHWARTZ: I am going to object. 


14 || Q Let the bottom represent the ocean. 


THE COURT: There is no reason she cannct do that. 


THE COURT: You don't remember? 


25 


aie Q The bettom of the blackboard faces the ocean. | 
17 || MR. SCHWARTZ: I am going to object to this | 
18 | because we have nothing yet to show what faced the ocean 
19 | and what did not face the ocean. | 
x0 || THE COURT: Yes, we do. We have a picture that | 
2 | shows the ocean. | 
=| This has. Is this the oc@an and that is running 
25 | along here. | 
| THE WIPWMESS: I can't tell. | 

| 

| 

f 
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2 MR. SCHWARTZ: Water is on three sides, your 
3 Honor. | 
. 4 THE COURT: There is water here and here but this 
5 appears to be the ocean and on the outside. | 
6 THE WITNESS: I can't tell from looking at the | 
7 photo. | 
8 THE COURT: Do you remember on which side the | 
9 ocean was, which side of the tower? | 
10 THE WEPTHESS: It was in the middle of the beach. 
| 
" THE COURT: The tower was in the middle of the | 
12 | beach so the ocean would be on the left-hand side of | 
| 
13 the tower as you face it, coming down the beach, right?| 
14 THE WIYHESS: Yes. | 
15 THE COURT: And the bay that came in from the | 
16 inlet was to the right. | * 
17 What is the difficulty? I have beer there, | 
18 | counselor. I remembsr the tower. You are not | 
19 | confusing me by drawing something on the blackboard. | 
20 || MR. SCHWARTZ: There is something else in my 
21 mind. It becomes a question of what was facing the 
ocean. ! | 
THE COURT: Maybe she can‘t. Let us see : 
24 whether she can. 
: He is’ trying to find out if she can remember. | 


| 
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to 


MR. SCHWARTZ: That would presuppose a basic 
knowledge on her part. 

THE COURT: He is entitled to inquire. 
Q tT have drawn a line across the bottom of the 


| 
! 

| blackboard and I have written ocean. 

{ 

| THE COURT: That is the left-hand side from the 


Place where you parked. | 


ou 
ij THE WITNESS: Yes. | 


Q Could you either tell me or by means of walking | 
it | ovnx To the blackboard, show the Court where you entered the | 
; inner portion of the watchtower as you have previously | 
| testified? | 
14 | MR. SCHWARTZ: I will object to that. | 
= tl THE COURT: OVerruled. | 
" | A I don't exactly remember where it was. | 
| THE COURT: Can you tell us approximately where 
i it was? | 
9 THE WITNESS: No. | 
2| Q Might it have been in the lower left as we 

| 
a | fre looking -- | 

| MR. SCHWARTZ: I object to where it might have | 

| 

| 


THE COURT: Overruled. 


I don*t think so. 


| 
| 
‘ 
| 
| 


21 


24 


25 
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Q The upper right? | 
A I know it was on that side hui * m not sure | 
where. 
THE COURT: On the easterly side? | 
THE WITNESS: Yes, but I'm not sure where, on the | 
bottom or on the top. | 
THE COURT: Is it to the right? North is on the 
top and south is under ocean and west is on the left- | 
hand eide. | 
Q In other words, you came up some place on the 
right-hand side of the tower. You are not sure whether it 
was toward the bay or toward the ocean but it was on the right! 
hand side? 
MR. SCHWARTZ: I object. 
THE COURT: Overruled. | 
MR. SCHWARTZ: She said she came up through the | 
hole. ‘ | 
A As far as I can recall that's ali I know. 
Q What did you do next? 
A I looked out at the ocean. | 
Q And could you step over to the biackboers and | 


draw a small arrow showing which way you looked? 


A (Witness complies.) 


Q Is that arrow accurate not only as to direction 


a 
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but as to approximately where you were along the catwalk? 
MR. SCHWARTZ: Objection. 
THE COURT: Overruled. 
Is that approximately where you were standing 
when you were looking out at the ocean? 
THE WITNESS: I don't remember, no. 
91 But you were looking out that way. 
What did you do next? 
A I kept. looking out this way and kept my hands 
on the railing. 
QR You climbed over the rail, over the enclosure? 


A The wall. 


Q And you kept looking at the ocean? 

A Yes, 

Q Then what did you do? 

A Kept my hands here, right here, (indicating) 


and I kept looking out and that's when I turned, and I fell 
through the hole. 
r@) Where was the hole? 
A I know it was in back of me from the pictures, 
on this side. 
MR. SCHWARTZ: IY am going to object to that. 


THE COURT: He is just about to ask her, “Do 


you know where it was?” 


to 


24 


25 
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Let's find out. 


MR. SCHWARTZ: She said she never saw the hole. 


THE WITWESS: I saw it in the pictures. 
THE COURT: Is that sbout where it was? 
THE WITWESS: I know it was in back of me. It 
could have been closer. 
Q Was it all the way at the other end of the tower? 


A It couldn't have been because I only took one 


Q Now, I believe you previously testified that 
there were other people who climbed up the tower with you; is 
that correct? 
A Yes. 
Q Let us take them one at a time. I believe you | 
mentioned Eileen Gallagher. 
A Yes. 


Q From tle time that you first climbed onto the 


catwalk until the time that you fell through the hole, do you, 


know where Miss Gallagher was standing? | 


A No. 
Q Do you know if she was on the catwalk? 
A No. 


THE GOURT: Do you know whether she ever got | 


up to the room? 
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2 | THE WITNESS: Yes. 
3 | THE COURT: In other words, you saw her in the 
+ room, that was the last time you saw her? | 
, | THE WITNESS: Yes. 
6 Q Did you speak to her at ail? | 
r| A Just about the view. | 
al Q You spoke to her but you don't know where she 

i 


9 was standing, is that correct? 
10 || MR. SCHWARTZ: I object to that. | 
| | 


Mi THE COURT: She said she didn't know where she 


A Yes. 


tw was at. She went over the rail, is that right, | 
a Mise Barth? | 
14 | THEWITWESS: Yes. | 
15 | MR. SCHWARTZ: The way he spoke to her but -- | 
6 | THE COURT: But she didn't know where she was. | 
iv | She wasn't looking back at Eileen. | 
| Q At the time that you spoke to her, were you on | 
| the catwalk? | 
20 | A I don*t remember. | 
“a Q You did speak to her? 
- A Yes. 
23 || Q Do you kmow where she was standing when you | 
| spoke to her? | 
| | 
H 
! 
| 


19 


21 


24 


25 


54a 
Barth~-cross 29 
Q I believe that you said that Victor Behrend 


climbed up to at least the enclosure of the tower; is that 


correct? 
A Yes. | 
THE COURT: Counsel, do you want to sit down? | 
Q Again, with reference to the period when you 


Climbed out on the catwalk and ended when you fell through the 


hole, do you know where Mr. Behrend was? 


A No. | 
a 
Q Did you speak to him? 

A Not that I remember. 
Q I believe you also testified that at some point 
Alan Peers climbed the tower; is that correct? | 
| 
A Yes. | 
Q Where were you when Mr. Peers first got to the | 


inner room? 


A On the catwalk. 

Q You saw him come up? 

A No. 

Q How do you know when he came up? | 
A I heard his voice. | 


Did you speak to him? 


» oO 


No. 


Not a word? 


2) 


i2 


A 


Q 


or you didn't speak to her? 


A 


don't know exactly what was said. 


Q 


Q 


out onto 


A 


Q 


A 


Q 


No, T can't remember. 


You can't remember or you didn't speak to him? 
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| 


I can't remember. | 


How about Eileen Gallagher, you can't remember 
I remember speaking to her about the view but I 


Did anyone else climb up the tower? | 
No. 

Was there a particular reason that you climbed 
the catwalk? 

Yes. 

Excuse me? | 

Yes. | 

What was the reason? | 

Just wanted to look at the view. 


| 
| 
Was it a different view than from inside the wall 


j 
j 


No. c | 
When you climbed over the wall onto the catwalk | 
afraid of falling? 


No. 


Not at all? 
No. 


did you look to make sure there was something | 


? 
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there to step on? 
A Yes. 


Q Why did you do that? 


MR. SCHWARTZ: I object to the question, your 


Honor. 
THE COURT: Overruled. 
Because I always look where I step. 
Do you look where you step -- 
MR. SCHWARTZ: I object to that question. 
THE COURT: Overruled. 
It is a natural reaction. 
Do you leok to see where you are going? 
aA Yes. 
Q Do you look to see if there is something there 
to step on? 
MR. SCHWARTZ: Pinpoint the time, please. 
A At that time I was looking at the ocean and I 
knew there was a bar in front of me and I knew there was a 
catwalk underneath me and I felt I had no reason to look in 
any other direction. 


Q Did you give a deposition in this case, 


Yes. 


I want to direct your attention to pages 46 -- 
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MR. SCHWARTZ - What? 


Page 46, line 19 to page 47, line 15, 


I'd like to &8k you to read that =~ 
THE COURT: To yourself, 
~= tO yourseif. 


THE WI?NRSS; May I get wy glasses? 


THE CouRT; We will take a five-minute recess 


while you get your glasses. 
(Recesa taken.) 


(After recess.) 


Q Miss Barth, heve you read the Portion of the 


3 deposition that I indicated to you? 


A Yes, 


MR. RUDOFSKY: your Honor, with your Permission, 


I would like tO read it aloud into the record. 


THE COURT: I don't know if it is proper procedure, | 


Read the questions and answers and ask her if it is what 


she said. 


Go beck and use the lectern. 


1 Q Miss Barth, are the answers that you gave in the 


2adbpos ition the 


true answers and the correct answers ico the 


fi 


is namie 


24 | MR. SCHWARTZ: 1 object to the questions and also 


25 | may he direct himself to a Specific question? 
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THE COURT: Read the questions and read the 
answers and ask her if it was asked and if she gave 


that answer, 


Q Were you asked these questions and did you make 


these answers: Page 46, line 19. 
“Question: What was your purpose in looking 
over the wall? 


“Answert Well, I didn't want to fall onto the 


ground," 
Was that question asked and did you give that 

answer? 

A Yes. 

Q Was that the true and correct answer? 

A Yes. 

Q “Question: In other words, you were concerned 

whether there was something to stand on beyond the wall 


is that correct? 


"Answer: Yes." 


Was that question asked and did you give that 


Yes, 
Is that a correct and true answer? 
Yes. 


MR. SCHWARTZ: I object. 
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THE COURT: He is entitled to ask that question. 


Q "Question: In other words, you were concerned 


whether there was a danger of your falling; is that 
correct? 
“Answer: Yes." 


Was that question asked and did you give that 


Yes. 


“Question: Because you were well aware, were 


you not, that {£ you went over the wall and there was 
nothing there you might very well fall a very great 
distance. 

“Anewer: Yee." 

Was that asked and answered? 

Yes. 


Was that a true and correct answer? 


"Question: And you realized if you fell a very 


great ii. stance you might hurt yourself; is that 


correct? 


“Answer: Yes." 


Were you asked those questions and did you 


make those answers? 


A Yes. 
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Was that a true and correct answer? 
A Yes. 
Q Miss Barth, can you remember anyone laughing 


while you and Miss Gallagher and Mr. Behrend and Mr. Peers 


were in the enclosed part of the tower or on the catwalk or 


any combination thereof? 
A None. 
Q No laughter? 
NO. 
anyone run at any time? 
No. 
Was there any conversation about cigarettes? 

A No, I don't remember. 

Q Miss Barth, during the direct examination I 
believe you testified that the inner portion of the watch- 
tower was partly enclosed. 

Could you explain what you mean by partly? 

A The room itself? 

Q As I wrote it down in my notes, you said it 
was a partly enclosed room and I would like you to explain 
to the Court what you mean by partly. 

A The wall went up waist-level. 

Q Did it go completely around the room? 


A Compietely around. 


h- 
mare redirect a6 


MR. RUDOFSKY: I have no further questions of 
the witness at this time, your Honor. 
RESIRECT EXAMINATION 
BY MR. SCHWARTZ: 
Q You testified on direct examination that you 
took a step back and you turned. 


Now, after you turned what happened? 


| 


MR. RUDOFSKY: Your Honor, I would object to this 


as going beyond the scope of the cross. He is asking 
her about something she testified to on direct. 
THE COURT: Sustained. 
Q When you took a step back, did you fall through | 
the hole on that step? 
LN No. 
Q So that something continued after that step? 
A Yes. 
MR. SCHWARTZ: That's all. 
RECHOSS-EXAM! NATION 
BY MR. RUDOPSKY: 
Q With your Honor's permission, if I may have a 
recross? 
THE COURT: Yes, of course. 
Please sit down. 


MR. SCHWARTZ: It's hard to hear. 
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THE COURT: Tell your client to speak up. 


Q As I have indicated on the diagram, you took one| 
step and then in response you indicated that you took one 
step and then something happened. Would you explain to the 
Court aS precisely as you can what heppened from the moment 
you were holding onto the railing with both hands as you 
testified and took that one step back, then what happened? 

A I turned to my right and as I went to take 
another step that's when I fell through. 

Q Were you moving your legs? 


A Yes. 


MR. RUDOFSKY: No further questions, your Honor, 


MR. SCHWARTZ: That's all. 
THE COURT: All right, step down, thank you. 


MR. SCHWARTZ: TI would like to put Alan Peers 


on but your Honor made some comment -- 
THE COURT: He does not want you to put him on 
until he has had a chance to examine him. 

I think we will put him on tomorrow morning, 
first thing. Do you have witnesses you can proceed 
with? 

MR. RUDOFSKY: Yes, I do, your Honor. 

THE COURT: That's all you have then? 


MR. RUDOPSKY: The defense calls William 


Aliff to the stand. 
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Lb De A AG 5 FF 


P called as a witness, having 


been first duly sworn by the Clerk of the Court, took 


the stand and testified as follows: 


EXAMINATION 
RUDOFSKY: 


Mr. ALAff, are you presently a member of the 


Coast Guard? 


appearing here today at my request? 


Sir. 


How long have you been in the Coast Guard? 


It will be twenty-three years this year. 
What is your present rank? 


Lt, Commander. 


Q Some time prior to June 24, 1972, were you in 
any way connected with the Coast Guard station at Fire 


Island? 


I would be Group Commander in Rockaway! 


A I believe 


at that time. | 


Did Group Rockaway include Fire Island? 


Yes, sir. 


Q Prior to your assuming your Group Command had 


you had any other connection with the Fire Island Coast Guard | 


Station? 
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A Yes, sir, I was commanding officer of Pire 


Island Station. 

Q What was the date that you assumed command and 
what date did you give up command? 

A I can't recall the exact dates. 

Q Do you know the years? 

A I believe it should be about 1968 that I 
assumed command at Fire Island and I was there for two years. 

MR. SCHWARTZ: After he assumed command? 


THE COURT: Commanding Officer at Fire Island 


1968 to 1970. 
vo date are you still Group Commander at Fire 
Island? 


THE WITNESS: No, sir. 


THE COURT: How long were you Group Commander at 


Fire Island? 
THE WITNESS: Three years. 

Q Do you know who succeeded you as Station eer 
at Fire Island? 

A Lt. Daniels. 

Q Is that Amos Daniels? 

A Amos Daniels. 

Q Is Amos Daniels still a member of the Uni 


States Coast Guard? 
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No, Sir. He is retired. 
Q Now, at the time that you assumed command of the | 
Fire Island station some time in 1968, was the tower in 
operation? 
A No. 
Q When I say tower, now, I am referring to the 
tower at Democrat Point. De we understand each other? 
Were we using it for watches and so forth? 
Yeas, 
No, it was not. 
What was its status? 
It was not being used for watches. 
Was it being used for any official functions? 
sir. 
Watches were not stood there? 
Yes, sir. 
Were any personnel assigned to maintain the 
tower? 
A No, sir. 
Q Did its status change during the tenure of 
Your command at Fire Island? 


A It was deteriorating and vandalism was 


occurring. Windows had been broken on it. | 


| 
Q But it was not put into operation at this point? 


| 
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No, sir. 
Were personnel assigned to it at any point? 


No, sir. 


THE COURT: Where did it have windows, inicio 


THE WITWESS: That would be along the inner rail, 


THE COURT: The inner rail just above the 
catwalk? 


THE WITHESS: The inner area, and they had 


sloping windows so they could look out on the inlet and! 


the bay. 

Q During the time that you were commander of the 
Fire Island station, @id you cause inspections to be made of 
the tower? 


SCHWARTZ: I object to counsel leading the 


THE CGURT: Overruled. 
A No, sir. 
Q What was the nearest piece of equipment that 


the station operate@, nearest to the tower? 


A You are probably referring to navigation. That 


would be on the Fire Island breakwater, a light and a radio 


beam on there. 


Q Prom time to time did you cause personnel from 


the station to go to this beacon? 


i 
| 


| 
| 
H 
| 
{ 
| 
i 


| 
| 


| 


| 
| 


| 
| 
| 
| 
| 
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Yes, Sir. 
What is the reason that they went there? 

A To check out equipment or do preventive 
maintenance plus recharges of the light as it was required. 

Q When these personnel went to the beacon did they! 
also check the tower? 

SCHWARTZ: Objection. 
Overruled. 
A 
ondition of 
THE COURT: How far away were the light and the 
radio beam from the tower? 
THE WITNESS: I would have to estimate, your 

Honox, about half a mile. That's an estimation. 

9 Now, during your tenure at Fire Island, did you 
at any time cause warning signs to be placed on or near the 
tower? 

A Yes, sir. 

Q What was the nature of these signs? 


A These would be the standard United States 


Government property, no trespassing, penaity subject to fine, | 


Q Where would these signs be placed? 
Around the base of the tower. 


How frequently were these signs placed at 
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base of the tower? 
A They were replaced as often as we found they 
were missing. 


Q Would you characterize, for the Court, or 


estimate for the Court, how often that was or how infrequently 


} 
| 
| 


that was? 


A I would have to estimate. 

MR. SCHWARTZ: JI object, if he doesn't know. 

THE COURT: Overruled. 

Do you want an answer? 

Please answer. 

As I @eaid, I'd have to estimate about every 

months. 

Mr. Biiff, I am now going to hand you a two- 
page document that has previously been marked Defendant's 
Exhibit D for identification. 

MR. SCHWARTZ: I cannot hear the questions. 

Defendant's Exhibit what? 
MR. RUBOPSKY: D for identification. 
THE COURT: Direct your questions from there. 


He is evidently hard of hearing and you might as well 


get used to it and start your examination frem there. 


Q Do you recognize Defendant's Exhibit D for 


identification? 


- BEST GOPY AVAILABLE 
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Yes, sir, 
What is it? 
Informal investigative report. 
Who authorized it, if you know? 
Who authorized it? 
ft 18 under my signature, sir. 
‘¢) Was there a particular incident that was 
investigated and is the subject of that report? 
MR. SCHWARTZ: I object to the form of the 


question. 


THE COURT: It is twofold °" I will allow Lt, 


There is an incident? 

THE WITNESS: 

What is that incident? 

It was the incident that involved -- 

MR. SCEWARTZ: I object to referring to some- 
thing not in evidence. 

COURT: I'11 allow it. 
A The subject of the report is an informal 
investigation into all circumstances connected with the 


personal injury at Fire Island Inlet on 23rd of June, 1972. 


MR. SCHWARTZ: May the record indicate that the | 


witness is reading from Defendant's Exhibit D. He is 
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not testifying. 
THE CCOORT: Overruied. 
MR. RUDOFSKY: I will offer Defendant's 


Exhibit D inte evidence. 


MR. SCHWARTZ: May I have a voir dire on it, 


please? 
THE COURT: Yes, you may. 


VOIR DIRE EXAMINATION 


BY MR. SCHWARTZ: 

THE COURT: Counselor, please use the podiuu, 
please use th podium to direct your questions to the 
witness. 

Do you understand me? 

Let him use the podium and you stand back and 
you sit Jown. 


Q Were you on duty at the time these writings 


That particular time? 


Ye 


Ye pir. 


| 
| 


THE COURT: Yes, he said. 
Q I show you the date, June 30, 1972. Did you not 
testify that you were there only for a period of two and a 


half years from 1968? 


Jia 


Aliff~-direct 
MR. RUDOPSKY: Your Honor, I object. The 


record is clear that the witness testified that he was 


thx. Group Commander which included Fire Island. 


THE COURT: You can ask him was he on duty? 


He saic yes, and didn't you testify you were on from 
1968 to 1570? 
His testimony was that he was on from 1968 to 
1970, he was commanding officer at Fire Ialand from 
1870 to i973 He was Group Commander of Rockaway 
Group which included Fire Islan ; is that correct, 
Commander? 
THE WIYEMESS: Yes. 
Well, as Group Commander after 1968 -- 
THE COURT: 1970 to 1973. 
MR. SCHWARTZ: I think the witness broke it up. 
THE COURT: From 1970 to 1973 he was Group 
Commander of Reckaway Group which included Fire 
Isiand. 
Q Where was your original assignment from? 
MR. RUODOPSKY: I object. 


THE COURT: Sustained. Fire island cenly. 


MR. SCHWARTZ: That is the purpose of this. 
THE COURT: Fire Island oniy. The only 


question you asked him was when he prepared it and 
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under what circumstances. You are looking intc the 
authenticity of that document and that document alone, 
not cross-examination. 

Q What do you mean by an informal investigation? 
A What is an informal investigation? 
Q What do you mean by an informal investication? 
A This is an investigation that is held by a 
single member. Jt is not a formal investigation which would 
consist of two or more persons. 
Q And it is a question of one person instead of 
more than one person? 
A That is one condition of it, yes, sir. 
Q Ts there anything else involved? 
MR. RUDOFSKY: I object. The witness did not 
have an opportunity to answer the first question. 
THE COURT: Are vou withdrawing your first 
question? 
9) This individual] whom you state would have made 
an informal investigation, di? you order him to make an 
informal investigation? 


MR. RUDOFSKY: Your Honor, I object. There is 


nothing in the document that indicates that anyone was | 


ordered to make an investigation. 


THF COURT: The Commander can answer that 
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question. He can take care of himself. Overruled. 
Did you order anyone to make the investigation? 
THE WITNESS: Yes, sir. 
What was the name of the person you ordered? 
It « 
What? 
Lt. Daniels. 
Q Did Lt. Daniels submit anything to you in 
writing? 
A He did. 
Q Outside of Defendant's Exhibit D? 
A Yes, sir. 
Q You have it? 
I would not have it personally, no, sir. 
Did Lt. Daniels sign it? 
sir. 
Q Do you recall when he stated he made the 


investigation? 


A I don't recall, I don't have the investigation | 


information. 
Q Would he have made it himself? 
A Possibly. 
Q Now, the statement that is listed here that 


the informal investigation officer having thoroughly 
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into the facts and circumstances connected with the injury, are 


| 
you familiar with what inquiry was made by an investigation? 


} 


A If I can recall from Mr. Daniels' report, we 


had a police report, police officer's report, we had questioned 


| 
| 
| 


the hospital as to the extent of the injuries, and we had 
attempted to get some information from the parents, but had 


not. 


And that is the investigation you had reference 


That is the information you asked me for, sir. 
That is the information that you also have 
reference to; is that correct? 
A Yes, sir. 
Q In addition to It. Daniels, did you personally 
or did you have anybody else in addition to Lt. Daniels 


check out the information that Lt. Daniels supposedly gave 


you, that you just referred to? 
A No, sir. 
Might I ask a question? 
No, you can't ask a question. 
Is there any reason why the so-called 
investigation that was made by Lt. Daniels is not part of 
any exhibit? 


MRL RUDOFSKY: I am going to object to that, 


be = 
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your Honor. 
THE COURT: Overruled. 
Why it is not? 
What? 
Yes, sir. 
Why? 
This ig my report written on Lt. Daniels’ 
investigation. 
Q Why isn't the investigation attached to it 
made a part of it? 
MR. RUDOPSKY: I object. 
THE COURT: Overruled. 


You'r@ asking me -- 


I asked you a question. 


THE COURT: Don't argue with him. 
A This is a copy. You will find Lt. Daniels 
with the original and the original of it in files. 
Q Why didn't you bring it? 
A t have no access to those files. [I am not 
that command any more. 
Q Is that report by Lt. Daniels available? 
A I would say so. 
Where is it now? 


I would say there is a copy on file at the 


1 


2 


3 


| 


| 
| 
| 


| 
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Rockaway Station, the original was sent to District. 

MR. SCHWARTZ: May I request that the defendant 
produce this report of Lt. Daniels? 

THE COURT: Take it one thing at a time. 

Do you object to Defendant's Exhibit p? 

Do you know whether Lt. Daniels will be here? 

He is retired, sir. 

That was not the question. 

That is the only answer I could give you. 

Do you know whether Lt. Daniels will be here? 

I do not know, sir. 

THE COURT: He said he didn't know. 

MR. SCHWARTZ: May I inquire? 

THE COURT: Will you please let me know whether 
you object to Defendant's Exhibit p before you do? 

MR. SCHWARTZ: If he will be here then I won't 
ask any more questions. If he won't be here, I find 
it necessary. 

MR. RUDOPSKY: Your Honor, may I be heard? 

TRE COURT: Is Lt. Daniels going to appear? 


MR. RUDOPSKY: I told him he is not going to be 


THE COURT: Do you object to Defendant's 


Exhibit D? 
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SCHWARTZ: Yes. 


objection is sustained. 


May I be heard on the legal 
argument? 
I think that Mr. Schwartz' objection -- 

COURT: This i8 a document based on another 
1zed rulings of 
other document, 
The report is incomplete. 


MP. RUDOFSKY: ¥¢ Honor, we have a deposition. 


THE COURT: bring in the other document that it 


is based on. That is what he wants and he is entitled 


to it, fhis is double hearsay. Your two originals 


are filed together. 

MR. RUDOFSKY: May I have a moment, your Honor? 

Your Honor, I will withdraw my offer of 

"s Exhibit D at this time. 

IT will ask the witness if he gave a deposition 
in this case. 

THE WITNESS: Yes, sir. 

MR. RUDOFSKY: I will now show the witness a 
copy of his deposition. 

MR. SCHWARTZ: I object to him showing any 


deposition. 
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THE COURT: He can show it to him; what happens 


next may be objectionable but he can show it. 
Q I will ask him to address his attention to 
pages 10, line 24 of the deposition to page 11 at line 17 
of the deposition. 
MR. SCHWARTZ: I object to him reading the 
deposition. 
THE COURT : Objection sustained. 
MR. RUDOPSKY: Your Honor, I have no further 
questions of this witness at this time. 
CROSS~-EXAMINATION 
BY MR, SCHWARTZ: 
Q Did you ever personally visit this tower? 
A No, sir. 
MR. SCHWARTZ: That's all. 
THE COURT: You may step down, Commander. 
MR. RUDOFSKY: Your Honor, at this time the 
Government had hoped to call Amos Daniels, the 
Commander of the Coast Guard station at the time of 
the accident. A deposition was taken of Mr. Daniels 
by Plaintiff with Government counsel present on 


February 27th of this year and I was recently informed | 
| 
that Mr. Daniels is retired and living in Virginia. 


| 
He is not amenable to and he is unwilling to come to | 
| 


New York to give testimony on the trial date or 


time in the near future. 


Accordinaly, 
unavailable under 
offer the deposition 
appearance at tric 

THE COURT: 

SCHWAR 


THE COURT: 


believe the witness is 


18 and accordingly 


evidence in lieu of his actual 


questions, counselor? 


your Honor. 


any question about that, 


he is living in Virginia, the Commander has 


that he ha: 


MR. SCHWARTZ: 


examine him. 


THE COURT: Lt 


MR. SCHWARTZ: 


deposition. 


THE COURT: That 


‘R. SCHWARTZ: 


THE COURT: 


retired. 


I know, but we didn't cross- 


doesn't make any difference. 


Your Honor, they took the 


doesn't make any difference. 


Well, I object. 


Overruled. 


Defendant's Exhibit, has it been marked? 


MR. RUDOFSKY: 


Your Honor, with regard vo this 


exhibit, I believe that counsel for plaintiff has the 


siqned copy in his possession. 


but unsigned copy which 


We have a certified 


T am giving to the Court Clerk) 
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at this time. 


THE COURT: Between the two it doesn't make much 


difference. 


THE CLERK: Document marked Defendant's 
Exhibit F. 


(So marked.) 


MR. RUDOFSKY: The only correction I see, your 
Honor, looking at the signed copy, is on page 9 where 
Mr. Daniels at line 11 indicated that -~ 

THE COURT: We don't have to go through all that). 
Have him markthe original and give me the original. | 

MR. RUDOPSKY: Your Honor, at this time the 


Government will call Eileen Galiagher as 4 witness. 


THE COURT: All right. 
EYLEEN GAILAGHER, called as a witness, 
having been first duly sworn by the Clerk of the 
Court, took the stand and testified as follows: 
EXAMINATION 
RUDOFSKY: 


Q Please state your name for the record. 


A Eileen Gallagher. 
Q Miss Gallagher, how old are you? 
ha ar 


Where do you reside? 
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Michael Avenue, West Tslip. 
long have you lived at that address? 


es 


nm years. 


Iam referring to Miss Barth's 
tight. 


You were not wearing them? 


Are you nearsighted 
Nearsighted. 
acquainted . Miss Barth? 


am. 


20 || Q Would you explain to the Court what 


21 i relationship is at this time 
A At this time? 

At this time, yes. 
A We are just friends. We a point 


seeing each other. 
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Do you socialize together? 
A Not usually. 


Q What was your relationship at the time of the 


accident? 


We were a lot better friends. We did things 


And do you recall when you first met Miss Barth? 


When I was 13. 


How old were you at the time of the accident? 
A L3. 


Q Then @id there come a time on the 24th day of 


June, 1972 when you visited the Coast Guard tower at Democrat 


Point? 
Yes. 
Were you accompanied by anyone? 


Yes. 


Would you tell the Court who? 
Debbie Barth and Rosalie Rozzo. 
Is that all? 
A Yes. 
Q Were any or all of these people, Mr. Peers, | 


My. Castelli or Mr. Behrend with you at any time on that day? | 


A We were at the tower and they came up after us. | 


Q Had you spoken to them at all, any of those 
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thres named persons, Peers, Castelli or Behrend, on or before 
you got to the tower? 


A NO. 


| 
| 
{ 
| 
| 


Q Bo you recall whose idea it had been to go to the 
tower? 
don't. 

Did you give a deposition in this case? 

Yes, I did. 

I am going to hand you a copy of this dugcuition. 

MR. SCHWARTZ: I object to handing a copy of | 

the deposition unless it is necessary for him to iutcads 
her recollection. 

THE COURT: That is what he is trying to do. 

She said she did not recall. I don't know. 

We will cee. 
Q I'd like you to -- 

THE COURT: The proper way is to ask whether 
this question was asked and whether she ~«ve this 
answer. 

Do it the proper way. 

It is to her benefit to do it the way he did it. 
Q Were you asked these questions and did you 

give these responses: 


"Question: Do you recall whose idea it would 
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be te go to the tower? 
"Answer: I think Alan wanted to go and I think 


we decided to go with him.* 


Was that response true? 
I don't recall. 
I didn’t know Alan then. I didn't talk to him. 
I just went with Debbie and Rosalie. 
Q Was the response that you gave during the 
deposition true? 
MR. SCHWARTZ: I submit she has answered the 
best she could. 
A Ro, I suppose it is not. 
Q During the course of that deposition were you 
also asked the following questions and did you give the 
following answers: 


"Question: Did you remember whose company you 


were in? 
"Answer: Yes. 
“Question: Would you please tell us? 
“Answers Rosalie Rozzo, Alan Peers, and his 
friend Bob Costello, I don't know Bob. 
"Question: Might his name have been Bob 


Castelli? 


"Answer: Yes, cir, and another friend of Alan's. 
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I think he was a male nurse.” 


Were you asked those questions and did you give 


those answers? 
A Yes, I aid. 
Q And were those answers the truth? 
Yes. 
I‘il ask you again whose company were you in. 
MR. SCHWARTZ: I object to that. 
A I was en the tower. I was with Alan, his 
friend and me and Debbie and Rosalie, and before that I was 


with Rosalie and Debbie. 


Q I thigk you just said before that you were with 


Resalie and Debbie; is that correct? 

A Yes. 

Q During the course of the deposition -- 

MR. SCHWARTZ: Just a moment. Let me find the 
what line. 
MR. RUDOFSKY: Line 10 or ll. 

Q During the course of the deposition were you 
asked the following questions and did you give the following 
an@wers ¢ 

"Question: Let me stop you there. Were you 
all walking together? 


"Answer: Yes.” 
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MR. SCHWARTZ: I don't see it, line 6? 

Go ahead. 

"Question: Were you all walking together? 

"Answers Yes. 

"Question: The whole group of you? 

“Answer: Yes. 

“Question: And everyone in the group, at least 
at that point, knew everyone else? 

"Answer: Right.* 


I didn't know them. They were walking in back 


Were those answers the truth? 

Partially. 

As I understand it, you climbed the tower. 
Yes, sir. 

Were you scared when you climbed the tower? 
Yes. 


At that time you were how old? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


13. 

What Level of education had you reached? 

I had just finished the eighth grade. 

You were going into the ninth grade? 

Now, I-would like you to direct your attention 


to the blackboard. If have drawn on the blackboard a large 


| 
OR. } 
ora Hl 
i 
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cactangle and a smaller rectangle. The perimeter of the eee 


rectangle is tc represent the railing of the watchtower, 


Looking down from the top, and the smaller rectangle is 
jutended to represent the wall between the inside enclosure 
ana the catwaix. The ocean side of the tower is at the bottom | 
of the blackboard. 

Could you step to the blackboard and indicate 
where it was that you first entered the inside room or 
enclosure? 


A I walked through here, there was a wall there 


ond we just climbed over the wall. 
THE COURT: I cannot hear you. 
We came up from the bottom. 
From where? 
I put a little xX there. 
Put a little X there. 


MR. SCHWARTZ: May we erase what is over there? | 


| 
THE COURT: Let us not waste time. 


A We came up. There was a wall about three feet 
| 
and you had to go ower it to get onto the catwalk and that is 
what we did. | 
Q Where did you go? 
A I can't be sure. I think I went over here. 


Is that the side opposite the ocean? 
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THE COURT: Did you go over the wall? 
THE WITNESS: Yes, I did. 
THE COURT: Over the catwalk? 
THE WITNESS: Yes. 
THE COURT: Put a Y there. 
It looks like a Z to me. 
Okay. 


Are you aware of the fact that there is a -- 


MR. SCHWARTZ: Your Honor, I can't hear counsel.| 


THE COURT: Ask your question from back there. 
Q At any point after you reached the inner 
chamber of the watchtower, did you become aware of the fact 
that there was a hole or escape hatch in the catwalk? 
A Yes. 
Q Would you draw a circle to show where the hole 
or escape hatch was? 
A (Witness complies.) 
Q On the ocean side? 
Yes, sir. 
How aid you become aware of the hole? 
A By walkirg around. 
Q Did you walk around while you were on the 
inside or while you were on the catwalk? 


A On the catwalk. 
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COURT: Had you been completely around? 


WITNESS: Yes, I walked around. 


TR COURT: ¥s this before or after the accident? 


Q Where was Miss Barth standing at the time that 
you climbed onto the catwalk? 
A I don*t know. 
8) Where was she standing whenyou walked around the 
catwalk? 
A Somewhere, I don't recall where she was standing. 
you speak to her? 
may take the stand. 
you speak to her? 
A > really, about the view, that is just about 
the view, how nice it was. 
Q Where were you when you spoke to her? 
A I was back there by the wire. 
On the side of the tower opposite the ocean? 
Yes. 
Where was Miss Barth when you spoke to her? 


A On the other side, by the hole. 


Q Would you indicate by means of a star on the 
diagram where she was? 


A Around there. 


THE COURT: At the time you spoke to her? 
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THE WIPWESS: Yes. 

What was she doing? 


A Looking at the view. 


Q At this point had you already walked around the 
catwalk? 


A I don'e know. 


THE COURT: Do you recall who said what to whom 
about the view? 
THE WITWESS: That is what we talked about. 
THE COURT: Do you recall who said what to whoin? | 
THE WITMESS: No. 
Q Did there come a point when you observed Debbie 
speaking to Alan? 
A No, XY @an't remember. 
THE COURT: Wait a minute. Before you get to thal 
part, go ahead. | 
Q During the deposition that we have previousiy 
referred to, did you, were you asked the following questions 


19 


; "Question: You say you were fooling around. 


ae did you give the following answers: 
| 


= What do you mean by that? 
98 "Answert Just laughing, just talking. I was 
just sitting and watching and Alan was talking to 


Debbie and Debbie was just moving and talking, walking. | 
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I was about to remind her the hole was there and that 


she fell through." 


you recall giving those answers to those 


answer? 


Is vour testimony at this time that you cannot 
~nember Debbie did? 
A T. Gan’ ts 


THE COURT: Do you remember where she was 


etapding when she was laughing and fooling around and 


talking to Peers? 
THE WITNESS: No, I don't. 
Miss Gallagher, do you remember seeing Miss 
Barth smoking at all on the date in question? 


A No. 


Q Do you recall seeing anyone smoking on the 


No. 

THE COURT: When you shake your head she does 
not get anything down. 

THE WITNESS: No, I don't. 


During the course of the deposition that we 
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have referred to, were you asked the following questions: 
MR. SCHWARTZ: May I have the line? 
MR. RUDOFSKY: Page 18, line 8 and 3. 


"Question: Were they moving on the tower? 


“Answer: Yes.” 


Were you asked that question and did you give 


Alan might have been. I don't know. 

THE COURT: Who is the "they" in that question, | 
Miss Gallagher? Who is the “they” in that question? | 

THE WITNESS: Alan, me and Debbie. 

THE COURT: All of you? 


THE WEPWESS: Yes. 


Q As I wnderstand your testimony, you will recall | 


Debbie Barth talking while she was on the catwalk; is that 
right? 

A Yes. 

@ Do you recall who she was talking to in 
addition to yourself? 

A No. 

Q 
she was talking? 

A Well, I don't know. She might have been 


looking at the view, looking at the water, just talking to 
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While she was looking at the view? 


A Well, she was looking at the view, standing and 


ing at the view. 


MR. SCHWARTZ: I'd like the Reporter to read 
the testimony 

THE COURT: She has repeated it threes times. 
Go ahead. 

Was sha facing you when she was talking to you? 

I can't remember. 

Was she moving when she was talking to you? 

No, I don‘t think so. 

Wae ghe or you can't remember? 


A I don’t think so. 


Q During the course of the deposition on page 23, | 


iine 19 through page 24, line 8, 
“Question: Was she facing you? 


“answer: Yes, she was opposite me and talking 


"Question: She was moving around the tower, 
she was facing you; is that correct? 


“Answer: Yes. 


“Question: She had her face towards you; is 


that right? 


"Answer: Yes, I guess so, but I can't be 
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positive. 
"Question: Is that what you recall? 


"Answer: Yes." 


Would it be fair to say, based on your 
recollection, that she was -- 
MR. SCHWARTZ: I object to that question. 


THE COURT: A question about the reading? 


MR. SCHWARTZ: Yes. 

THE COURT: Let me see it. 

Up to that point, did you give those answers to 
those questions? | 


Sit down, counselor. 


R. RUDOFSKY: Je is withdrawing his objection. | 


é 


M 


He objected at line 5, your Honor. 


TIE COURT: In the light of the answer, T don't | 


see any objection to it. I will take the question, 


5 through 8 and don't ask 9. In light of the answer 


{ 
| 


it doesn't make any difference. | 


Q "Question: Would it be fair to say based on | 
your recollection, that she was walking straight ahead! 
but looking to her right?" 


"answers Yes." 


| 
| 
| 
| 
| 
| 
| 


Were you asked those questions and did you give 


those answers? 


} . 
re | 
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Yes, I did. 


Is that the truth? 


i dida’'t +2cw what was going on at that time. 
Q bid you answer the question truthfully when it 
asked to you? 
A To the beet of my recollection I did. 
MR. SCHWARTZ I object to the form. 
THE COURT: Overruled. 
MR. 2UDOFPSKY: 1 have no further questions of 


this witness, your Honor. 


(continued next page) 
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MR. SCHWARTZ: To get the continuity of what 


was said by counsel on page 18, your Honor, he started 


off on line 8. 


MR. RUDOFSKY: I object. 


THE COURT: No, no, you can't read her testimony. 


You can ask her questions, counsel. You can't read. 

You can ask her questions. She is a witness 
on the witness stand. 

MR. SCHWARTZ: May I say something for half a 
second? 

Counselor read something and he didn't read 7, 
next question which changes the meaning of what he 
read before. 

THE COURT: You ask this witness whether there 
was anything that changes the meaning of what she said | 
before but don't read her testimony. 

MR. SCHWARTZ: It is my understanding -- 

THE COURT: That is if a witness is not sessed 
You have a witness on the witnes: stand. Don't confuse 
the rulings. 


{ 
} 


Please get back on the other side of the podiu, 


CROSS~-EXAMINATION 


BY MR. SCHWARTZ: 


| 


Q You were asked a moment ago on page 18 beginning 


AO 
/ 
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ii ctuestion: 


"“Ouestion: Were they smoking on the tower? 


"Answer 


did you 


Ask her some questions and if she comes out with 


answer that is inconsistent you can read her that question 


1d answer, 


That is the procedure. You know it as well as 
You may not read the question to her. 


Debbie smoking? 


was Alan smoking? 
He might have been. 
tT didn't hear thie answer. 
He might 
IHE COURT: Keep your voice up, please. 
Q Was there a staircase wh: you came uv into 
that room? 


A Yes. 


Was that hole near the staircase that you came 
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No, it was not. 


Page 13, line 19. 
Were you asked the following questions and did 


you make the following answers: 


“Question: You say the hole. What hole are 
you referring to? 
“Answer: Well, the one that is close to the 
wall, the hole that Debbie fell through. It is by the 
staircase. It was supposed to be an escape thing or 

something. The ladder was not there. There was a 

hole with nething under it.” 

Did you make that answor to that question? 
Yes, I. did. 

Q Page 17, beginning with line 5, were you asked 
the following questions and did you make the following 
answers: 

"Question: When you got over the wall, were 
you on the side of the tower with the hole or on the 
other side?” 


MR. RUDOFSKY: Your Honor, I object to this 


question. She has not testified to anything having 


to do with this. She answered the question. 


THE COURT: She didn't on direct, but counselor, 
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the proper way is to ask her again where she went over 
the wall and so forth, and don't read her testimony 
unless she has give: nconsistent answers. 

the oljection is sustained. Do not read the! 
testimony to her unless she has given you inconsistent 
answers, 


SCHWARTZ: She has. That is what I am trying 


THE COURT: Whe inconsistent answer has she 
to you? 


MR. SCHWARTZ: Ghe gave an inconsistent answer 


THE COURT: You have got to ask her on cross 
before you can read questions and answers from the 
deposition, 

Q When you got over the wall on what side of the 


tower were you in relation to the hole? 


A The other side, across from it, right across, 


Q Was the side that you got over adjacent to it 


or opposite to it? 
A Excuse me? 
The side that you went over. 


Yes, it was. 


In relation to the hole, was it opposite or 


to 


23 


24 
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| 
adjacent to it? 
A It was opposite. | 
Q Were you asked this question and did you give | 


this answer? 
"Question: Was it one of the sides adjacent to 
the side with the hole or the side opposite? 


"A Adjacent." 


THE COURT: What does the word “it" refer to? 


MR. SCHWARTZ: ‘The hole. The previous question 


gives the hole. 

THE COURT: You had better read a couple of 
questions back. There is nc way you cai tell from che | 
way you read it there. 
Q "Question: On the side with the hole or on the | 
other side?® 

THE COURT: What other side? 

MR. SCHWARTZ: I have to go back. 

THE COURT: Go back far enough so she can 


understand what you are talking about. 


Q "Question: When you got over the wall were you 


on the side of the tower with the hole or on the 


other side? 


"Answert I was on this side, I didn*t come 


over that way. 
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“Question: On the side with the hole or on the 
other side? 
“Answer: Other side. 
“Question: Was it one of the sides adjacent to | 
the side with the hole or the side opposite? 
“Answer: Adjacent." 
I think it was opposite; it wasn't adjacent. 
Did you make those answers to those questions at 


the time of the deposition? 


A Yes, I did. 
Q Were they correct at the time of the aucnakvions 
A To my recoliection then, yes. 
Q Was your memory better at the time of the 
deposition than it is now? 
A No, it is old. My memory got better. 
Q You say your memory got better with time? 
I guess so. 
I didn't ask you anything else. 
~- talking about it -- 


I didn't ask you anything else. 


On that same point, did you make the following | 


answers to this question: 


"Question: It was adjacent? Were Debbie and 


Alan with you? 
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"Answer: They were on one adjacent side and I 


was on the other." 


Did you make that answer to that question? 


Q Could Debbie have seen the hole from where she 
was standing? 
A I don’t know. 
MR. SCHWARTZ: That's all. 
MR. RUDOPSKY: I have no further questions of 
the witness. 
THE COURT: All right, Miss Gallagher, step down, 
Gentlemen, step up here a moment, please. 
(Whereupon, a luncheon recess was taken at 


1:00 o'clock p.m.) 


103a 
AF TE RNCON SESSION 78 
MR. RUDOFPSKY: Your Honor, at this time the 
defense would like to recall Mr. William Aliff, for 
the purpose of offering into evidence the original of 
disputed document together with the supporting papers. | 
THE COURT: Please show it to your adversary. 
MR. RUDOFSKY: He has seen it during the course | 
of discovery. 
THE COURT: Do you have an objection to intro- 
ducing the two of them together? 
MR. SCHWARTZ: Wel), I would like to read it 
first because there may be a question. 
MR. RUDOFSKY: He has seen all of it during 
discovery, your Honor. 
MR. SCHWARTZ: I was not present at the 
discovery . 
THE COURT: All right. You take a look and 
call your next witness and we will decide it. 
MR. RUDOFSKY: That presents a problem. The 


witness is not here. He was told to come at 2300 


o'clock and arrangements were made for him to park in | 


the building. I can only assume he has been delayed 
in traffic. 
THE COURT: Where does he live? Have you 


called his home? 


MR. RUDOFPSKY: Not this afternoon. 
THE COURT: Get your secretary to call or 


something. 


MR. RUDOFSKY: They are going to call, your 


MR. SCHWARTZ: May we discuss this? 
THE COURT: Yes. 


MR. SCHWARTZ: I have no objection to the 


addition, but only to the addition that counsel handed 


to me. 
THE COURT: In other words, you still object 
to Exhibit D fer identification. 
MR. SCHWARTZ: Yes, and your Honor may look at 
it and we can mark it separately. 
THE COURT: Mark the addition Exhibit D-l. 
MR. RUDOPSKY: I am not offering that, your 
Honor. 
THE COURT: Well, mark it for identification so 
at least we will know what we are discussing. 
MR. SCHWARTZ: I will offer it, Judge. 
THE COURT: Wait a iacaiiels: He can't offer 
anything at this moment. At the moment he is éttectag| 


the entire document, the first part of which has been | 


marked Defendant's Exhibit D and I want to mark the 


second part D-l. 
MR. SCHWARTZ: I would rather we marked it 
something else. 
THE COURT: Mark it Plaintiff's Exhibit for 
identification. Do vou want to do that? 
MR. SCHWARTZ: Yes. 
THE COURT: Piaintiff's Exhibit 15 for 
identification. 
THE CLERK: Plaintiff's Exhibit 15 for 
identification. 
(So marked.) 
THE COURT: This is Mr. Daniels’ portion of the 
report. 
MR. RUDOFSKY: Now, that is the problem, your 
Honor's comment which is why I would like to put the 
witness on the stand. 
THE COURT: This alleged portion? 
MR. RUDOPSKY: It is underlying documentation. 
MR. SCHWARTZ: Could you separate the two? 
THE COURT: No, don't separate the two. Leave 


them together. 


What is your exhibit now? 


THE CLERK: D-1 for identification. 


(Document marked D-1 for identification.) 
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THE COURT: What is your objection to Defendant's 


Exhibit D now that you have the entire document? 
MR. SCHWARTZ: If your Honor will look at 
Plaintiff's Exhibit -- 

THE COURT: My question is, what is your 
objection to it? 

MR. SCHWARTZ: The objection is that the 
statement and the report of D-1 is not borne out by 
Exhibit 16, Plaintiff's Exhibit 16 in evi ‘ence. 

THE COURT: Do you want to put Mr. ALiff back 
on and across~-examine him? 

MR. SCHWARTZ: Yes, if your Honor is going to 
admit it. 

THE COURT: I'11 allow that. If that is what 
you want to do, you can recall and ask what questions 
you want. 

MR. RUBOPSKY: Is it admitted into evidence? 

THE COURT: Recall the witness, Lt.-Commander 
Aliff. 

-COQOMMANODER WT Db Lb TAM A Bebi kk, 
called as a witness, having been previously duly Sworn, | 
resumed the stand and testified further as follows: 


THE COURT: You are under oath. 
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[RECT EXAMINATION 
4Y MR. RUDOFSKY: (Continuing) 
Q Mr. ALi£¢, I am handing you a document een. 
“Record of Proceedings.” 
THE COURT: Don't read from it. 
Defendant's Exhibit D and D-1 for identification, 
If your Honor pleases, the 
second portion has been marked Plaintiff's Exhibit 16 
for identification. 
Q Are you familiar with these documents? 
A Yes, sir. 
Q Would you explain to the Court what they are, 
please? 
A This ia the document -- 


MR. SCHWARTZ: Did you identify the exhibit? 


THE COURT: Yes, he has already identified it 


Defendant's D is 16 for identification, the two pages. | 


Is that the decument you referred to that was prepared 

by Lt. Daniels? | 
THE WITNESS: What page is that? 
MR. RUDOFSKY: Would you explain to the Court -+ 
THE COURT: Is that the document that 

Lt. Daniels prepared? 


THE WITNESS: The whole thing, your Honor. 
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THE COURT: Yes, you don't have to tell me what 
they are. It is a simple answer, yes or no. 
THE WITNESS: From Lt. Daniels‘ office. 


Q Now, Commander, you just gaid that they were 


forwarded to you by Lt. Daniels; is that correct? 

A I said that, yes, 

Q Is that what you meant this morning when you 
said that he had prepared a report fcr you? 

A That was the contention I was trying to come up | 


with, yes, sir. 


Q Were any of these documents, as far as you know, 


actually prepared by Mr. Daniels himself? 


A No, sir. 


q These are the original documents forwarded tc 


Yes. 


On which your report is based? 
Yes. 
Q Was it part of Mr. Daniels’ responsibility to 
forward these documents to you? 


A As part of the collection of information, yes, 


Q _Was it part of your responsibility to make up 


the report which is now labeled Defendant's Exhibit D for 


Hasna 
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identification? 

A Yes, sir. 
Q Did you in fact make up that report? 

¥ aid. 

MR. RUDOPSKY: I now move =~ 

THE COURT: Wait a minute. Is this a document 
that is normally prepared in the regular course of 
business by the Coast Guard, both documents? 

THE WITNESS: One would be a collection of facts. 

THE COURT: Are these documents, Defendant's 
Exhibit D and Plaintiff's Exhibit 16 both marked for 
identification, documents prepared in the regular course 
of business by the Coast Guard? 

THE WITNESS: On an investigation, yes, sir. 

THE COURT: They are. 

MR. RUDOFSKY: Your Honor, I move these into 
evidence at this point. 


THE COURT: What is your objection? 


MR. SCHWARTZ: Is he moving for both documents? | 


No objection. 

THE COURT: No objection. Please procesd. 
He wants to cross-examine him. 

MR. RUDOFSKY: I am sorry. 


THE COURT: Give them to the Clerk so he can 
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mark them for identification. 

THE CLERK: Both ee D are received in 
evidence. 

(So marked.) 

THE COURT: What is the word on him? 

Go ahead, Mr. Schwartz. 

CROSS~EXAMINATJ.ON 


PY MR. SCHWARTZ: 


Q Do I understand now that Plaintiff's Exhibit 16 


in evidence, which is the addition that you brought 


Defendant's Exhibit D in evidence, was what your report was 
based on? 

A Yes, sir. 

Q Are there any papers missing from this 


Plaintiff's Exhibit 16 that you based your report on? 


A I would have to say no, but I could not be sure, 


Q The statements listed under findings of fact, 
under your signature, that is what is your conclusion; is 
that correct? 

A I'd have to say that, yes, sir. 

Q So that there is no misunderstanding, you based 
| it on Lt. Daniels* papers which are attached here? 


A The reports he forwarded. 


Aliff-redirect 


MR. SCHWARTZ: That is all. 
REDIRECT EXAMINATION 


By MR. RUDOFSKY: 


Q Mr. ALiff, is your testimony that you based 


your reports exclusively on the papers appended to it or did 
you also take into consideration --~ 
MR. SCHWARTZ: I object. It is already 
answered. 
THE COURT: No, I'll allow it. 
Q -~ other information which you may have been 
privy to? 
MR. SCHWARTZ: I obiect. 
THE COURT: I°'11 allow it. 
Is your report based exclusively on Exhibit 16? 
THE WITNESS: Also on verbal conversations. 
THE COURT: With whom? 
THE WITNESS: With Mr. Daniels. 
THE COURT: Do you want to object to the 
admission of the report? 
MR. SCHWARTZ: Let me put it this way: I have 
no objection to what I put in evidence which 
Exhibit 16. My only objection goes to Exhibit D for 
the defendant. 


THE COURT: What you are really saying is you 
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object to the weight the Court gives to Exhibit D. 


Do you want to exclude Exhibit D on the ground that 
is based on verbal hearsay? 


MR. SCHWARTZ: Yes. 


THE COURT: Then he is going to withdraw 
Plaintiff's Exhibit 16. 

MR. SCHWARTZ: No. 

THE COURT: You are not, but he is. 

MR. RUDOFSKY: I am not going to sponsor it. 

May I be heard on this? 

THE COURT: No, you cannot introduce something 


based on testimonyaf someone who is not here. 


(continued next page) 
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MR. RUDOFSKY: We have the testimony before the | 
Court in the form of the deposition. 


THE COURT: No, we do not. How can he cross- 


examine? 
MR. RUDOPSKY: He had an opportunity to do that 
during the daposition and secondly, I think that it gi 
a business record and it is admissible. 
THE COURT: Not when it is based on hearsay. 
MR. RUDOFSKY: If Lt. Daniels was under a 
business duty to report it. 
THE COURT: Have you ever heard of the Johnson 
ve. Lutz rule? 
MR. RUDOFSKY: I can't say I have. 
THE COURT: The Court of Appeals and even the 


@ 
new rules do not allow it in a matter of this kind. 


If he objected on the ground that conclusions based on 


what somebody else told him he is entitled. That is 
good obtection regardless of whether it was kept in 
the ordinary course of business. Read Johnson v. Lutz. 

MR. RODOFSKY: I have nothing more. 

THE COURT: You may step down. 

MR. RUDOFSKY: The defense now calls Victor 


Behrend. 


V iC TOR 
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BoE H RE ND, called as a witness, 


having been first duly sworn by the Clerk of the 


Court, testified as follows: 


EXAMINATION 


RUDOFSKY: 


Q 


A 


business. 


Q 


State your name for the record. 
Victer Behrend. 

How old are you, Mr. Behrend? 

I am 20 going on 21. 

Where do you reside? 

At the present? 

Yes. 

In Patchoque. 

What is your occupation? 


My occupation is I am in the life insurance 


MR. SCHWARTZ: What? 
THE WITNESS: life insurance agent. 


Did there come a time on June 24, 1972, when 


you were present at the Coast Guard tower at Democrat Point, 


Fire Island, New York? 


A 


Yes, I was with the girl and Alan Peers and 


Bob Castelli and I think there were two other girls besides 


the one that fell. 
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Q When did you arrive at Fire Island on June 24, 

Approximately? 

A That is kind of difficult. It was a long time 
agoe I would say maybe a little bit before noon or noontime, 
around there. 

Q Who were you with at the time of your arrival? 

A I think I was with Alan and Bob Castelli. 

Q When you say Alan, are you referring to Alan 
Peers? 

A I don't remember if I came with both of them. 
I know I came with one or the other. 

Q After you arrived, what .did you do and who did 
you do it with? 

A Well, I think we went in the water first and 


then we came out cr somethiiig. 


MR. SCHWARTZ: May we identify "we," your Honor? 


THE COURT: Who are you talking nbout? 
Castelli and Alan and you? 

THE WITNESS: Yes. 

And when we got out of the water we went up to | 
the concession stand and then Alan ran across some 
girls that he knew from school. 


QO This was on the beach? 


A Yes, this was on the beach. 


ue 


Q 


A 


beach at field 2 and the tower from field 2 is I would say is | 
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How far from the tower were you at this time? 


Well, we were like considering we were on the 


a good mile and a half. 


Q 


Did there come a time when youwalked or other 


wise transported yourself toward the tower? 


A 


Q 


them? 


A 

Q 
walking? 

A 
recollect. 


Q 


We were walking along the beach. 
Who are you referring to? 
All of us, including the girls. 


Could you go through the names so the Court has 


THE COURT: He has already given the names. 


You all left together? 


Right. 


Were you talking one to the other as you were 


That's kind of hard to say. I really don't 


At any event, did there come a time when you 


all arrived at the tower? 


A 


Q 
A 
Q 


Yes. 
Did you climb the tower? 


Yes, I did. 


Who else climbed the tower? 


| 
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Alan Peers. 
Q Anybody else? 
A Bob Castelli was down on the ground with one of | 
the girl friends. 
Q Whet did the other two girls do? 
A The plaintiff and I think -~ I can't be 


positive because this is going back a couple of years -- I 


think there was another girl up there but I can’t be positive. 


She might have been down. 
Q Do you recall anyone smoking during the time? 
MR. SCHWARTZ: I object. Leading the witness. 
THE COURT: No. It is not leading. 
MR. SCHWARTZ: You can ask them what they did. 
THE COURT: Do you recall anybody smoking at the 
time you went up or when you got up to the top of the | 


tower? 


THE WITNESS: Yes, I think I was smoking. 
maybe Alan was smoking. 
MR. SCHWARTZ: May I get the names? 
THE COURT: Behrend and Alan both smoking. 
Q Did there come a time when all four of you were | 
at the top of the tower inside of the watchtower? 
A Yes, because the only way to get up there was tie 


actually the stairway was more like a fire escape going back | 
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and forth -- and we were directly in the center on the top. 

Q What happened when you reached the top of the 
tower? 

A To my knowledge that I can remember now I may 
have given youmore detail in the deposition, but to the best 
of my knowledge we were up in the tower and we were inside 
and there was jike a square opening where there was usually, 
should have been a board there, I guess, or maybe it was an 


emergency opening out to the catwalk and you can go under and 
| 
get out to the catwalk and you can walk around. | 


Now, the only thing I remember is that I was 


standing, I walked around a couple of times and we were 


smoking a cigarette. 


THE COURT: Walking around where, the catwalk or 


outside? 


{ 
| 
} 
| 
i 
| 


THE WITNESS: I walked around outside. 


| 
| 
THE COURT: On the catwalk? | 


THE WITNESS: A couple of times, I really can't | 


be specific but I did see the manhole. 


Q Would you repeat that? 


A I did see the hole because I stepped right over 


| 
| 


it. Alan was inside, he wasn't on the catwalk. He was | 
: | 
actually inside but he was leaning against the wall facing | 


the catwalk and if you were to say that this is the catwalk, | 


| 
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chis is the tower, I would be facing on the northeast corner 

; of the tower. 

i Q Perhaps you will do it on the blackboard as we 


have done with the other witnesses, 
MR. SCHWARTZ: May ' turn it around? 
THE COURT: You will have to. 
Q Now, if you would approach the blackboard -- 
THE COURT: Assume that the ocean is on the 
south side at the bottom of that picture and that the | 
11} north side is the top part. To the right is the east 


and to the left is west. 


THE WITNESS: In other words, this is south 


(indicating). 


THE COURT: Now, you say you were in the north-| 


16 || east corner? 
| 
| 


THE WITNESS: This drawing is wrong. It was 


13 | moxe long one way and short the other way. I guess it| 
| | 
19 || has no significance. | 


I was approximately nere (indicating). 


21 | THE COURT: Will you put an X. 
| 
a Q Where was the opening in the catwaik? 
én A The opening in the catwalk? 
24 | Here (indicating). 


25 THE COURT: Putting an O on the south side. 
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Would you put a B where Miss Barth was? 


MR. SCHWARTZ: May we have him pinpoint where he! 


is referring to? 


THE COURT: On the northeast corner. 

THE WITNESS: She was, I can't be positive. 

MR. RUDOFSKY: To the best of your knowledge. 

THE WITNESS: I think she was here. 

THE COURT: Right alongside of you? And Alan 
was here? (indicatinc; 

Just on the inside of you? 
Q To the best of your knowledge was anyone else 


up on the tower with you? 


A No. 

Q Now, starting from those positions would you 
explain what happened? 

A If I remember. 


THE COURT: To the best of your knowledge. 


I think Alan had a cigarette. 
Excuse me? 
A I think Alan is the one who had a cigaret:e. 
It could have been me but now I am not too positive, but I 
am pretty sure that Alan did have the cigarette at the time 
because I think we only had one cigarette and we were 


splitting it between the two of us. 
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There is an opening like a half wall and I think 


Who is “she,” Debbie Barth? 

A Yes, she took the cigarette out of Alan's hand 
and started running like playing a game, like running around 
the catwalk. I proceeded knowing that she was running 
toward the catwalk. 

Q Was she on the catwalk? 

A No, she was on the catwalk. I was running 
after her to stop her and I was saying stop, there is a -- 
and then she was through before I had a chance. It happened 
too fast for me to prevent it from happening. 

MR. RUDOFSKY: We have no further questions of 
this witness, your Honor. 
CROSS~EXAMINATION 
BY MR. SCHWARTZ: 

Q You stated that you were on the northeast 
corner or near the northeast corner? 

A Yes. 

Q So that the whole was on ti:2 southerly side? 

A Yes, sir. 

Q And that the plaintiff, Debbie, was on the 
east side? 


A To my best recollection, 
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Q She wasn't standing on the south side next te 
the hole, was she? 

A No, I don't think so. 
Q You saw her move on the easterly side? 

Going to the south side. 

Toward the south? 


A Yes. 


Q And when she was going toward the south, where 


was Alan? 

A Now I don't know if he attempted to go out on 
the catwalk also at that time. I can't say because I can't 
recollect. 

As far as I know, he was inside, but I Gon't 
know what happened at the time that she was running. It 
happened in such a second or two -- 

Q In any event, when she was moving towards the 
south, he was not on the catwalk? 

A To the best of my knowledge, no. 

Q And you would not remember whether a girl by the. 
name of Fileen Gallagher was up there? 

A No, it has been so lonq. 

Q In any event, as Debbie Barth was moving down 
on the east side to the south she was not talking to any girl, | 


was she? 


142 
Psiiin i> 3 


Behrend-cross 98 
A Not that I can remember. It is hard to say 
because I haven't -- I gave the deposition last year and that 
was fairly in detail and as far as this year is concerned, I | 
only remember segments, basically generally what happened. 
Q When she was moving down on the east side of ane 
catwalk to the south, was she talking to anybody? 
A She said, I can't be positive, she might have 
been taiking to Alan. 
Q By the way, was it breezy up there? 
A That day, no. 
Q No? 
A Not that I can remember, it was not windy. 
Not windy, was there a breeze blowing? 
Maybe a very slight breeze. 
Had you been up in this tower before? 
Before that incident? Yes, I have. 
About how many times? 


A I would say about five times. 


| 


| 
Q And when you were at this tower, did you see any) 


other children there? 


A Yes. 


Q Did you see any of them at any time on the stairs 
Yes. 


At any of the times that you were there did you | 


| 
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see any signs? 

A I don't know about any of the times if 
the sign. At that time there was no sign. 

MR. RUDOFSVY: Your Honor, could the witness 

make it clear which time is that time? 

A At the time of the accident. 

Q Was there any fence or obstruction 
tower at any of the times that you were there? 

A To the best cf my knowledge, no. 

Q About over what period of time would you say 
have been to that tower prior to the accident? 

A I would say a year before that, a year before, 
probably would be 1971 or maybe '68, '69, during tho: years, | 
THE: COURT: CER CONN Oe My de 
THE WITNESS: Yes, it was more or less. 

THE COURT: I don't want your musings. I want 
your best recollections as to what years you had been 
there. 


THE WITNESS: I really couldn't say exactly 


what years but I could say I used to go to Fire Island | 


and quite often since I lived around the area. 
THE COURT: Had you been there the year before? 
THE WITNESS: It is very possible. Let's put 


it this way, he is asking for dates and years and I 
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THE COURT: The year before is 1971. | 
THE WITNESS: I would say 1971, I was there once, 
THE COURT: Any other time prior to that? 
THE WITNESS: Yes, but I don't remember what 

years; to be exact it could be between 1968 and 1971. 

9 So that 1971 would be approximately the time 


before you were there? 


A Yes. : 

Q Did you notice any signs there, to the best of 
your recollection? 

A Not that I can remember, no. 

Q When you went up there on this occasion , then, 


you knew about the hole being there on the catwalk? 


A Yes, I would say so, yes, sir. 


But i would say, though, that it didn't stick 


out in my mind, okay. 
Q Do you recall whe went up the ladder first? 
A No, I don't. 
Did you go up there before Alan? 


I really couldn't answer that because I don't 


Did you have cigarettes of your own up there? 


don't think so, up there. 
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Pardon me? 


A I don't think we had cigarettes up there. I think 


we only had one or two up there. 


1 
} 


Q Who had the cigarettes? 


A It could have been Alan or me. I don't remember | 
Q Do you remember testifying that Alan went down 


for cigarettes? 


! 
| 
| 


MR. RODOPSKY: Your Honor, I must object to that | 
question. | 

Where dces he get this "Do you remember 
testifying?" 

THE COURT: Strike it. 


Did you ever say that anyone, that Alan went 


down to get cigarettes? 


THE WITWESS: I might have put it in my 


deposition. I didn't have a chance to look over it to 
refresh mymemory of exact details. 

THE CCURT: All right. 

Page 25. 

MR. SCHWARTZ: May I show it to the Court first 
so the Court will understand in order for me to ask the 
question? It is the law* one there. I don't want to 


violate any rules of the Court. 


THE COURT: You want to ask the last question? 
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MR. SCHWARTZ: Yes. 
Would it be permitted just to read an answer and 


ask him if he made the statement? 


THE COURT: You can ask him but you have to 9g¢ 
back to the beginning of line 2; otherwise, he is not 
going to know what you are talking about -~- you have 
no question all the way back to line 2. 

MR. SCHWARTZ: That is why I was wondering if 
he just made that answer. 
THF COURT: No, you have got to ask him if he 
made this answer to this question. 
MR. SCHWARTZ: I will come back to line 2, 
your Honor. 


Q Page 29, line 2. 


"Question: Was there anyone saying anything tc | 


anyone during that period of time, and if so, what? 
"Answer: Nothing that I could remember was 
said. Maybe just look at the view, maybe that word 
was just applied. 
"what actually happened when I got up to the 
top of the tower, we were all standing aside and 
looking at the view and there was a catwalk on the 


other part of the enclosure and I would say maybe 


about two and a half or three feet wide, just enough 
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to walk on. There was a railing and I decided to hop 


out onto the catwalk and walked once around. I did 


notice that there was like a little manhole there. 


"Question: On the catwalk? 


"Answer: Yes, I quess once there was a hatch 


there, an emergency exit, and in other words, say if 
there is a fire I guess inside the enclosure there and | 
it was beneath them that they could not get out and 
that there is no possible way, and the only other way 
to get out would be on the catwalk and down the 
emergency ladder which is a straight ten foot ladder, 
about. 

"Question: Yes? 

"Answer: What happened was as far as my 
knowledge, f had walked around, I had come back inside 
and Alan Peers was up there and he went down the 
stairs to get the cigarettes. He climbed all the way 

down to get the cigarettes. 

"Question: Yes? 

“Answer: I am not the most positive on that. 


He had to come back upstairs with the cigarettes." 


Did you make those answers co those questions? 
IY did, and they are accurate. 


On page 46, beginning with line 23, did you 


tc 


ceo 


21 
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make the followinc answer to these questions: 

"Mestion: You were standing?" 

"tnswer: Yes, in the corner or northeast corner. 

"Ouestion: Please try to identify these areas 
that you are now speaxing of. 

“Answer: I was standing on the northeast 
corner and she was like in the southeast corner, here, 
and on the southerly part of the catwalk.” 

Did you make those answers to those questions? 
A If I said it in a deposition, yes. 

Were they true? 


Yes. 


Honor. 
REDIRECT EXAMINATION 
BY MR WUDOFSKY: 

Q Mr. Behrend, at the time that you testified, 
Mr. Peers wanted to get cigarettes back from Miss Barth? 


A Yes. 


Q Did she anything to him? 


MR. SCHWARTZ: I object as being improper 


Se 


redirect. 


THE COURT: Overruled. 


Did she say anything to Alan? 


MR. SCHWARTZ: ‘That is all of this witness, your 
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2 | Q If you can recall. 
3 A I really can't. 
4 MR. RUDOFSKY: Your Honor, with your permission | 
5 I would like to show the witness part of his deposition 


6 for the purpose of refreshing his recollection. | 
7 THE COURT: Is it inconsistent? Is it | 
8 inconsistent with what he did say then? | 
9 Read the question and answer. | 


10 MR, SCHWARTZ: May we approach the bench and 
it is inconsistent? 


THE COURT: Show it to him. 


t'll allow it. 
14 MR. SCHWARTZ: May I have the page? 

15 THE COURT: Page 44, line 24. 

16 Q During the course of your deposition, were 


you asked the following questions and did you give the 


following answers -~ 
| 
19 MR. SCHWARTZ: Wait. He said he was only going | 


to ask the witness if it refreshes his recollection? 


21 THE COURT: No, the proper way is this. 


Now, wait a minute, they were 


OR "Question: 


talking to each other? 


24 “Answer: Yes, sir, they were talking to each other. 
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ae "Question: That is through the open window 
or what? 
"Answer: Yes. 
“Question: Okay, continue. 
"Answer: Debbie had a cigarette and she did 
start to ~~ she said something, I don't remember the 
exact words, but she said you can't have it or sumething 
like that, playing a foolish game." 
MR. SCHWART2: I object. This is a conclusion. 
THE COURT: Stop it at “you canrot have it." 
Do you recall giving those answers to those 
questions? 
THE WITNESS: Yes, I can now. 
THE COURT: Were these true at the time? 
Are they true now? 
THE WITNESS: Yes. 


Q Is there any doubt in your mind that from your 


vantage point that you have testified to thar is the north- 


east corner of the tower, that you saw Debbie Barth running 
on the catwalk? 

MR. SCHWARTZ: I object to that. 

THE COURT: Overruled. — 

THE WITNESS: Excuse me? 


That ic exactly the way I explained it and 


lec 


V7 


18 


19 


20 


21 


| 
| 
| 


| 
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is the way it happened. 

MR. RUDOFSKY: No further questions, your Honor. 
RECROSS ~EXAMINATION 
BY MR. SCHWARTZ: 

Q She had moved south? 

A Yes. 

Q On the easterly side? 

A Yes. It could have been south as you read in 
the deposition. You said souti.zast. It is south. 

Q Just answer the question. 

When she was moving south she was on the east 
side of the house or whatever you want to call .., is that 
right? 

A Yes, I would say so, yes. 

Q And as you testified, you were on the northeast | 
corner and she was like in the southeast corner on the south 
part of the catwalk? 

A Yes, that is true. South, southeast, it does 
not necessarily mean -- 

Q Mr. Witness, do not put interpretations on. 
Just answer the question. 

A I know. 

Q All right. That is all. 


MR. RUDOFSKY: We will excuse the witness, 


your Honor. 
THE COURT: Mr. Behrend, think back. This is 
in July of 1972. 


THE WITNESS: Yes. 


THE COURT: What date was it, again, do you 
remember? 
THE WITNESS: July in 1972. 
THE COURT: Do you remember the date? 
WITNESS: No. 


RUDOFSKY: Zxcuse me, it was June. 


: COURT: June 24, 1972 was the date of the 
accident. 
THE WITHESS: Ridht. 
THE COURT: Do you recall ever being at that 
tower before June 24th in 1972? 


THE WITNESS: Not that I can remember. 


THE COURT: So that your immediately preceding 
time was in 197]. 


'THE WITNESS: Most likely, yes. The tower 


THE COURT: You were there. Did you go up the 


| 
seemed to be a very catching place. 
| 


tower in 19717 
THE WITNESS: I might have and I might not have, 


THE COURT: Had you ever been up the tower 
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before that? 
THE WITNESS: Yes. 
THE COURT: And the occasion that you went up 
on the tower before June 24, 1972, was that manhole 


cover, as you described it, uncovered? 


THE WITNESS: That I could not answer because I 


don't remember. 
THE COURT: You don't remember? All right. 
You may step down. 
Step up, gentlemen, please. 
(Whereupon, the trial was adjourned to 


August 28, 1975 at 10:00 A.M.) 


| UNITED STATES DISTRICT COURT 


> || LASTERN DISTRICT OF NEW YORK 


~against - 
STATES OF AMERICA, 


Defendant. 


United States Courthouse 
Brooklyn, New York 


August 28, 1975 
10:00 o'clock A.M. 


iBe £ ore: 


HONORABLE THOMAS C. PLATT, U.S.D.J. 


DIANNA LANDSMAN 
ACTING OFFICIAL COURT REPORTER 


Appearances: 


HARRY R. SCHWARTZ, ESQ. 
Attorney for Plaintiff 


DAVID G. TRAGER, ESQ. 
United States Attorney 
for the Eastern District of New York 


BY: EDWARD RUDOFSKY, ESQ. 
Of Counsel 


“| 
| 
| 


25 


Rozzo-direct 112 | 
| 

MR. RUDOFSKY: Your Honor, the defense cails 
as its next witness Rosalie Rozzo. | 

THE COURT: Oo you have your witness here? 

MK. SCHWARTZ: Yes, Sir. 

rush COURT: Did you conduct the depositic 
yesterday? 

MR. RUDOFSKY: If I may say, Miss Rozzo is here 
with her mother and thev have to be back home early 
today. I would be more than happy to let Mr. Peers go 
next. 


THE ‘COURT: AlLZ) right. 


S Ai\L tf £ RB Ovs2rOo called as a witness, having 


been first duly sworn by the Clerk of the Court, took | 


the stand and testified as follows: 


DIRECT EXAMINATION 


RUDOFSKY: 

Q State your name, for the record. | 
A Rosalie Rozzo. | 
Q Miss Rozzo, would you please state your 


address for the record? 


A 616 Everdale Avenue, West Islip, New York. 
Q Are you a student? 
Yes. 


Q What school do you attend? 
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West Islip High School. 

How old are you? 

17. 

Q When were you 17? 

A December 19th. 

Q December 19, 19747? 

A No, yes. 

Q Did there come a time on June 24, 1972, when 
you accompanied a group of people to the Coast Guard tower 
Democrat Point on Fire Island? 

A Yes. 

Q What people made up that group? 

Debbie, Alan, Eileen, Bob, Victor and I. 


Do you know the last names of any of those 


Debbie, Fileen's and Alan's. 


fell the Court. 


Q 
A Alan Peers, Debbie Barth, Eileen Gallagher. 
Q 


Did there come a time on June 24, 1972, when 


some of that -- any or some -~ of that group climbed the onauel 
Guard tower? 

A Yes. 

9 Who climbed the tower? 


A ~ think everybody but Bob and Fileen. 


139a 
Rozzo-direct 114 
Q When y say you think, with respect to yourself, 
are you sure of whether you climbed the tower or not? 
I was sitting on the grass with Bob. 


You did not ciimb the tower? 


there a reason you did not climb the tower? 
SCHWARTZ: Wbtection. 
COURT: @on't see why her reason would be 
material. 
MR. RUDOFPSKY: It is material, your Honor, in 
one of the elements in the cause of action whether a 
person of this ade would be able to appreciate the 
dangers. 
iE COURT: I understand, but that Joes not ~~ 
MR. RUDOFSKY: TI am attempting not to lead her. 
THE COURT: I understand. I will take it and 
consi@er what weight to give it. 
tT am not so sure that that fulfills that 
function. I will take the testimony. 
Would you answer the question? 


I Gidn't want to climb up. 


Do you recall any specific reason? 


I just didn't want to climb it. 


1 see. Could you describe for the Court how far 


| 
{ 
| 
| 


| 
{ 
1 
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to 


you were from the tower at the time you were sitting on the 


3 || ground? 


- | A About the width of the courtroom to the base. 
| 

|| MR. SCHWARTZ: After the word "about" I didn't 

6 |) get it. mee 

7 THE COURT: About the width of the courtroom to 

a | the base of the tower. ‘he courtroon is thirty-eight 

9 | feet six inches in length. Is that about right? 

10 THE WITNESS: Yes, 

1] MR. RUDOPSKY: How many feet? 

12 | THE COURT: 37, 38 1/2 feet; about the width 

13 frum that wall to that wall is where she was from the 

14! base of the tower, 38 i/2 feet. 

15 QO Would you tell the Court what you were doing 

16 || while you were sitting on the around? 


| 
"| A I was talking to Bob, that was about it. 
18 Q At any point did you look at the tower? 
| A Yes, every once in a while I would glance up. 
=| Q At any point did you cee the four people who 


* climbed the tower? 


22 A Yes, 
23 Q What did you see with respect to those people? 
24 || A Nothing particular. They were all up on the 


25 || tower. 
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Q When you say all up on the tower, were they all 


3 | up on the tower? 


4) A Yes, sir, on the catwalk. 
5 Q Excuse me. | 
6 | A On the catwalk. 

r| Q When you say all of these people at the sinctanece 


what did you see? 


y | A I can't remember, you know, at any particular 


iv thing they were doing. 


11 || Q Did you see Miss Barth fall? | 
12 A Yes. | 
13 | Q Did you see what she was doing immediately | \ 
| before she feli? | 
15 | A She was running. | 
al Q Would you explain to the Court what you mean by, 
l | 
a Yunning so there is no confusion. 5 | 
r A She wasn't taking large sliding steps, like a 
18 | short-paced run. | | 
a Q Was she facing forward? 
| 
a1 || A I can't remember. Loe 
0 | THE COURT: Was she running Sadkwnea? | , 
| 93 THE WITNESS: No. 
|| THE COURT: She was running forward? | 
| 
25 THE WITNESS: Yes. | 
| 
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2 | Q Did you hear anything while you were sitting on | 
3 || the ground? | 
4 A They were laughing. 

5 | Q They, who are we talking about? 

6 A I can't say who, exactly. | 
r Q Where was the laughter coming from? | 
8 A From the catwalk. | 
9 Q And you were sitting approximately thirty-eight | 
10 || feet away from the base on the ground? 

11 A Yes. | 
12 Q Are you sure that you heard laughter? | 
| A Yes. | 
14 MR. RUDOPSKY: I have no further questions of | . & 
15 this witness, your Honor. | 


16 || CROSS-EXAMINATION 


17 || BY MR. SCHWARTZ: 


18 THE COURT: Miss Rozzo, do you think your | a 
19 | mother is hearing your testimony from the witness | | 
20 stand? | 

| 
21 THE WITHESS: No. | 


THE COURT: Talk loud enough so she can hear 
you. | 


24 Q Miss Rozzo, had you ever been to the tower 


25 || before? 


17 || 


18 | 
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A No, it was my first time. 
Q Do you know anyone who had been to the tower 
before? 
A Yes, most of my friends. 


MR. RUDOFPSKY: I object t this line of 

questioning and ask the witness' answer be stricken. 

THE COURT: Sustained. Granted. 

MR. SCHWARTZ: Could I make her my witness for 
the purpose of this question? 

THE COURT: It is the hearsay nature of the 
question. It ig not whether it is proper cross- 
examination. It is akin as to whether she heard 
from somebody else whether they had been there. 

MR. SCHWARTZ: I asked her whether she knows. 

THE COURT: How else is she going to find out? 
Q Ien't it true that you stated you were sitting 


about ten or twelve feet from the tower? 


A TY have no idea of distance. It was such a long 
time ago. 
Q Page 15, line 23, did you make the following 


answers to the following questions: 
"Question: Could you estimate about how far 


you were from them? 


"answer: I don't know how far I was from the 


24 


25 


| 
| 
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base. I was not that far at all. I think maybe ten 
to twelve feet.” 


Did you make those answers to those questions? 


A Yes, I did. 

Q Were they true when you made them, just yes or 
no? 

A They were true. I don’t know if they are true. | 

Q When you made those answers. 

A I thought they were. 

Q Were you sworn before a Notary Public? 

A Yes, I was. 

Q Did you swear to tell the truth? 

A I didn't have a yardstick, -- 

Q Did you swear to tell the truth at that time? 

A Yes, I did. 

Q And at that time when you answered the question | 


did you intend to tell the truth? 
A Yes, I did. 
Q And at that time did you make those answers to 
those questions? 
Yes, I did. 
Q Isn't it a fact that you did not see what was 


going on until you saw Debbie falling? 


A Yes. 
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y | Q Ian‘t it likewise true that it wag like a flash 


3 | and you realiy den't remember too much about it? 
4 || A I remember the fali. 
a |l G Now, you stayed below. With whom did you stay | 


6 | below? Who was that? What was the name of the party again? 


4 A Bob. 


fa] 
ce 


You engaged in a conversation with Bob; is that 


correct? | 
id A Yes. | 
i Oo You were talking to Bob and Bob was talking to | 
1 you? | ~ 

A We were both talking to each other. | 
14 Qo Did Debbie scream? 
i5- A Ho. | 
iG o At the time of this examination -- | 
17 MR. RUDOFSKY: Your Honor -- 
18 MR. SCHWARTZ: Page 20. | 
19 Q Were you asked this question and did you make | 
20 | this answer: 
ai || "Question: Did she scream? 
22 | "Answer: I don‘t remember anything.” 
: Did you make that answer to that question? 


w 
Cis 


95 | Q Was it true at the time you made it? 


| 
| 
| 


SR <i Ad Dad 


146a | 

| Rozzo- REDIRECT 121 
1) 

A Yes. 
2 | 
' | MR. SCHWARTZ: That is all. 
REDIRECT EXAMINATION : 

4 { 

| 
“4 BY MR. RUDOPSKY: 
r Q Miss Rozzo, Mr. Schwartz read you a question and| 


answer from your deposition and in response to the question 


, that he posed to you you indicated that you have no idea of 
| 


MR. SCHWARTZ: I object to the question. 


| 
} 
| 
| 
distance. Would you explain what you mean by that? | 
| 
| 
| 
| Improper. | 


THE COURT: Overrvled. 


Q When you told Mr. Schwartz you had no idea of 
| 


distance, what did you mean by that? 
14 


A I have no idea of distance. I went home and | 
15 | 


|| We went over the distances. 
16 | 


MR. SCHWARTZ: I object to what she did when she 
17 


went home. 


A My father showed me what ten to twelve feet is. 


MR. SCHWARTZ: Your Honor, I am going to object 


THE COURT: No, it is not the question. I will 
allow the explanation. ‘tt is not being offered to 


| 
| to that. I don't have a fccher here to cross-examine. 
what the truth of what the father asserted is. It is 


| 

| 
| 

being offered as to how she knew she didn't know 
25 | 

| 

| 
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anything about distance. 


that was not the diatance. 


MR. SCHWARTZ: I can't hear. Could I move up a 


A He showed me what ten to twelve feet was and 
| 
| 
little bit? | 


THE COURT: If you can't hear, ask her to repeat 


ee 
ss 


it. Sit where you are. Raise your voice so your 


} 
mother can hear the answer. 
Q Now, you also told Mr. Schwartz that you didn't | 


see anythinc until you saw Debbie falling. Did you see 
| 
anything before Debbie fell? | 


A Just glimpses. 


Q What did you see? 
MR. SCHWARTZ: JY object. Improper redirect. | 
THE COURT: Overruled. 
A Up on thecatwalk, nothing like I could describe, | 
just general things. 
Q Did you see her moving? 
MX. SCHWARTZ: Objection, leading. 


i| THE COURT: Overruled. 


A Standing around and then before she fell she 
| was doing a slow jog. 
23 | 
| 
Q Are you sure you uaw it? 
24 


MR. SCHWARTZ: Objection. 
| 
| 
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THE COURT: Overry ?d 


Q You saw her @oing a .i.w jog? 


MR. SCHWARTZ: Objection to counsel repeating 
the testimony. 
THE COURT: Overruled. 
MR. RUDOFSKY: No further questions. | 
RECROSS-EXAMINATION | 


BY MR. SCHWARTZ: | 
} 


Q When did you have this conversation with your 

father? | 
A Right after my deposition. | 
Q Is that the only thing you spoke to your 


father about? 


A No. We went over what was said. He was there | 
with me. 
Q Why did you ask your father the distance of | 


ten or twelve feet? | 
MR. RUDOFSKY: I object. She has not 


testified she asked her father. 


THE COURT: I'11 allow it. 


A I don't think I asked him. I think it just 
came up. 


Q Tell me exactly what was said. 
THE COURT: Tell him to your best recollection 
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i| 
¥ and substance what was saic. 
mini A I couldn't say. I just know we got on the subject 
TMNT | 
i of distance and he asked me if I was sure that was it. | 
a | 
\{ 
am Q Was that of ich qreat importance to you? | 
opt H 
{ 
i| i pees ee ; 1 | 
oon MR. RUDOFSKY: L object, your Honor. 
) { | 
THE COURT: Overruled. | 
A Tt was not cf such importance. I just wanted to 
make sure iy statement was aS accurate as I can be. | 
uF | | 
9 is that the only thing that bothered you about 
{i } i i 
1 


| your testimony in the deposition? 
LB iat 
sa a A Tt didn't bother me. I just wanted to make sure. 
y | 
on L Aidnit walk oct of there saying T'd have to go home and 
Lo |] | 
14 measure ten to twelve feet. 

| | 
| Q Did you say at the deposition you didn't know | 
bd | | 
| what ten or twelve feet was? 
6 |i 


MR. RUDOFSKY: Your Honor, Mr. Sehwartz uas the 


| 
i! deposition. 
18 j { 
| 
| MR. SCHWARTZ: This, Ls cross. | 
19 | 
) | TE COURT: Tt understand. Overruled. 
RAY) i| 
| A I don't know. 
“i \\ | 
| Q Well, if you didn't know what ten or twelve feet 
ee 
| 
| ree | * . . { 
was, why did you say that at the time of the deposition? 
2a 
| 
| A tT don't know. o 
24 | 
Q Now, isn't it a fact that somebody came to your 


24 


25 | 
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home and spoke to you about that ten or twelve feet? 

A Yes. 

Q And isn't it a further fact that you were told 
you couldn't possibly see the people on the catwalk ten or 
twelve feet away? 

A I also told that man -- 

Q I didn't ask you what you told. I asked you 
were you told that? 

A Yes, I was. 

Q And was it after that that you decided you were 
further away? 

A No, it was after the deposition that I was 
further away. 

Q So that you say you had that thought in mind 
before this person came to you and told you you couldn't see 
at the top of the catwalk at ten or twelve feet away? 

MR. RUDOFSKY: I object. 

THE COURT: In light of her testimony, she has 
not said when that person came in relationship to the 
deposition. 

MR. SCHWARTZ: My question is not clear to the 


Court. 


(continued next page) 
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THR COURT: As I recall her testimony, 
Miss Rozzo has not testified as to when the person 
came, either before or after the deposition. Your 
question presupposes that fact. 

MR. SCHWARTZ: . I stand corrected. I ajree 

with the Court. 

Q That person who came to you, Was that be 


after the deposition? 


A After. 

Q So then are you telling the Court now that you 
were troubled and concerned about that ten or twelve feet 
before the party came to you and stated that you couldn't 
see up the catwalk if you were ten or twelve feet from the 
base of the tower? 

A I was not overly concerned. I just wanted to 
make sure it was accurate. 

MR. SCHWARTZ: All right. 
REDIRECT EXAMINATION 


BY MR. RUDOFSKY: | 


Q Miss Rozzo, when you testified at the depositign 


that you were ten to twelve feet from the base of the tower, 


did you actually know how far ten or twelve feet was? 
A No. 


Q Do you actually know how far thirty-eight 


have any idea 


the Plaintiff now wish 
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| feet is? 
MR. SCHWARTZ: I object to the question 
THE COURT: She knows now because I told her. 
QO Aside from Judge Platt telling you, would you 


how much it is? 


| A No. 

| Q Is that your testimony? 

| | 
MR. SCHWARTZ: I object to his repeating | 
| testimony. | 
THR COURT: No, i'll allow it. | 
} 9 Is it your testimony that you were scivecaiemacnie 


tower the same that the width of this courtroom 


MR. SCHWARTZ: I object to that. 


‘ 
Sustained. 


THE COURT: 


No further questions, your Honor} 


MR. RUDOFSKY: 


MR. SCHWARTZ: alle 


THE COURT: ‘Thank you, Migs Rozzo. 


MR. RUDOFSKY: May I have a moment, your Honor4 
| 


COURT: Yas. 


THE 


MR. RUDOFSKY: Your Honor, as I understand it, 


es tocall Mr. Peers. 


All right. Is that the fact, 


THE COURT: 


\| 
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Mr. Schwartz? Do you wish to call Mr. Peers? 
MR. SCHWARTZ: Yes. 
ALAN PEERS, called as a witness, after 

having been first duly sworn, took the stand and 
testified as follows: 

EXAMINATION 

SCHWARTZ : 

Q State your name for the record. 

A Alan Peers. 

Q Mr. Peers, how old are you? 

A 19. 


Q On June 24, 1972, did you go to the tower at 


Democrat Point with Debbie, Rosalie, and Bob? 
MR. RUDOPSKY: -I object to him leading. The 
witness can testify who was with him, if anybody? 
TVS COURT: Yes, you have been quite critical 
opposition leading. Try to conform yourself. 
MR. SCHWARTZ: I could do that. 


THE COURT: Don‘t lead. 


You say you went to the tower? | 


THE COURT: I haven't heard him say anything yet 
Did you go to the tower? 
Yes. 


THE COURT: With whom? 
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THE WITNESS: Debbie Barth, Fileen Gallacher, 
Victor and Bobby. 
Q Had you been to the tower before June 24, 1972? 
Yes, sir, 
About when was the first time you were there? 
About 1961. 
THE COURT: 1961? 
THE WITNESS: Yes, sir. 
THE COURT: When were you born? 
THE WITNESS: 1956. 
THE COURT: You were five? 
THE WITNESS: Five or six. 
Who did you go there with? 
The first time I went? 
Yes. | 
A My father. 
Q - About how many timas had you been to that tower 
1 altogether? 
A I'd say a good two hundred times. 
THE COURT: — the accident? 
THE WITNESS: Yes, sir. 


Q Now when you went to the tower did you go up to 


1 the tower to the catwalk? 


THE COURT: When are we talking about? When he 
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was five? 


MR. SCHWARTZ: Yes. 
THE COURT: When he was five years of age? 
On that first time in 1961 when you went to the | 
tower, did you go up to the catwalk? 
. THE WITNESS: 10. 
Q when you first went up the tower, about how 
were you? 


MR. RUDOPSKY: Objection, your Honor. 


THE COURT: Sustained. 


When did you first go up the tower? 


THE WITNESS: 1961, 1962. 


THE COURT: You did go in 1961? Just not on the 


first time you went with your father? 


THE WITNESS: My dad told me don't go up there. 


THE COURT: The first time you went there «ih 


your father he said don't go up? 
Later on that summer you went up? 
THE WITNESS: Yes, sir. 


THE COURT: At five. All right, you went up the 


tower in 1961 without your father. 
THE WITNESS: No, Dad was always with me. 
THE COURT: He went with you? 


THE WITNESS: Yes. 
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THE COURT: Did he go up with you? 
THE WITNESS: Yes, sir. 
When you went up with your father -- 
THE COURT: Was the Coast Guard there in 1961? 
THE WITNESS: At the tower when we went up? 
No, sir. 
THE COURT: The tower wasn't in use by the 
then? 
THE WIPNESS: No, Sir, it was just the way 
THE COURT: All right. The gentleman from 


Coast Guard -- you were here yesterday? 


THE WITNESS: Yes, sir. 


THE COURT: And the gentleman from the Coast 
Guard said they used it in 1968. 

You heard him say they were using it up until 

You never saw them using it? 

THE WITNESS: No, sir. 


THE COURT: Did your father know they were using 


THE WITNESS: He never said anything about it. 
Q Now, when you went up there with your father, 
the first time, did you notice any hole in the catwalk? 
A Yes. 


MR. RUDOPSKY: I object. Can he make it clear? 
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THE COURT: It was 1961, the first time you went 
up the tower you noticed the hole? 
THE WITNESS: Yes, sir. 
THE COURT: Was on a ladder, do you know, from 
the catwalk? 
THE WITNESS: I don't remember a ladder. 


THE COURT: Just a hole? Was it open? 


THE WITNESS: Yes, sir. 


THE COURT: In 1961? 


Q About ‘when before the occurrence of June 24, a 


| was the Jast time, prior to that, that you went up to the 


catwalk? 


A I'd say two weeks, three weeks, maybe. 
THE COURT: Wait a minute. During this periog 
of time from 1961 to 1972 in the two hundred visits to 
the tower, did you go up each time? 
THE WITNESS: Most every time, yes, sir. 
Q When you went up there, what did you say, a 
couple or a few weeks before? 
A About two weeks before. 
Q About two weeks before did you see the hole there? 
A Yes, sir. 
Q Now between the time that you first went up and 


saw the hole and the time of about two weeks before the 
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occurrence that you went up and saw the hole on the various 
occasions that you went up there, @id you also see that hole? 

A Yes, gir. 

Q Now, at the time that you went to tue tower any 
of those two hundred times, did you ever see any sians there? | 
A Not that I can remember, no. 


Q Did you ever see any fences or barricades 


NO, 

THE Bear in mind from 1961 to 1968 the 
Coast Cuard has testified that they were using this 
tower. You never saw any case of any Coast Guard 
ownership of that tower? 


THE WITNESS: No, sir. 


COURT: 1968 you were what, twelve years old? 


WITNESS: About that. 
COURT: You were able to read then? 
right. Did you see any evidence of any 
Coast Guard activity or ownership in that period of 
1961 to 1968? 
THE TNESS: It was painted all the time. 
THE COURT: There was paint on it? 
WITNESS: I guess they painted the metal. 


COURT: Apart from maintenance? 
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} 


| 
1 
{ 
| THE WITNESS: No, sir, just state police around | 
H t 


there, that's about its | 


4 | Q Now, during the times that you were there, did | 
| you see children there? | 
‘) A Yes, sir. | 
4 | Q Did you see children climb the ladder up to the 
1 
8 | top? | 
9 | THE COURT: When are we talking about? | (c 
10 i Q During the various tires. | \ 
al THE COURT: From 1961 down to 1972? | 
a The next question was did you see children | — 
13 || climb the ladders? | 
a THE WITNESS: Yes, sir. | 
15 | THE COURT: Ouring this same period of time’ | 
| THE WITNESS: Yes, sir. | 
I | 
va | Q Now, coming back to June 24, 1972, did you go | 
ec up the tower? 
| A Yes, I did. 
wo || Q After you went up the tower, were the others | 
nl there, by that I mean Victor, Debbie? | 
sl A When I went up the tower later? | 
| | 
23 | Q When you went up the tower the first time on | 
re June 24th. My questions now are directed to June 24, Lg 72s | 


the date of the occurrence you testified you went up the 
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Yes, sir. 

Q Now, at the time you went up the tower, had the 
others also gone up the tower, referring to Victor, Debbie and 
Fileen? 

A Yes, sir, 

Q After you qot up to the top of the tower, what 


did you do? 


A I looked around. I guess that is what everybody | 
| 


does when they first get up there. 


Q Did you do anything else specifically in regard 
to cigarettes? 
A Yes, I asked Victor if he had any cigarettes. 
Q You what? 
A I asked Victor if he had any cigarettes. 
9 Did he have a cigarette? 
No, I didn't. 

THE COURT: The question is did Victor have 
any cigarettes. 
A No, I didn't. 

THE COURT: He didn't? 

THE WITNESS: No. 

MR. RUDOPSKY: Please speak up. 


THE WITNESS: I am sorry. 
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Q What did you do after that? 
A I went down to the beach to see if I could get a 
cigarette. 

Q Did you get a cigarette? 
A No. 

What did you do after that? 

I went back up the tower. 


When you went back up the tower did you see 


Yes, sir. 
Where was she? 


a 3 Standing by the rail. 


Q Now, referring to the diagram on the blackboard 


| under the name Victor Behrend, let me first ask you, are you 


| familiar with the directions there? 


A Yes, sir, I would say so. 
Q Now, the hole is facing where? 
A The south side. 


Q Would that be the ocean side? 


A Yes, sir. 


Q And now, e% we are facing the tower as we are 
‘Looking at it from the ocean and beach, would be on the right 
i} 
side? 


it 


Yes, it would. 


| 
\ 
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|| Debbie when you came up, where did you see her? 
| 
A She would be in the southeast corner. 
| 


| 
{ 


Q Which way was she facing? 


2 Q Having those directions in mind, when you 
HI 
| 
| 


{ 
When I saw her? 
Yes. 


Southeast. 


Pardon me? 
East, southeast. 


What next did you observe about her? 


turned around. 
i did you observe anything else? 
turned around and faced northwest. 


No, she sort of faced west. 


I didn't hear you. 
She faced west. 


Did you observe what happened, what she did? 


A She took a step and fell through the hole. 


Q Do you know in what position she had her hands 


she turned around? 
A No, 1 @idn’?. 
Q Did you observe anybody smoking up at the 


tower? 
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Q Can one see what is doing at the catwalk ten 
or twelve or fifteen feet from the tower? 


MR. RUDOPSKY: I object. 


THE COURT: Sustained. 
MR. SCHWARTZ: Okay. 
CROSS~EXAMINATION 
BY MR. RUDOFSKY: 
Q Mr. Peers, did you ever claim to be in love in| 
Debbie Barth? 
A To be in love with her? 
Q Yes or no? 
Yes. 


Do you want to see her recover? 


Do I want to see her recover? 

Do you? 

I don't care anything about money. 
You don't care? 


I care about her, the money has nothing to do 


But you care about her? 


Yes. 


Q As I understand your testimony, you have been 
coming to this tower with some frequency some two hundred or 


more times? 


| 
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Yes, sir. 

Since 1961? 

About then, I'd say. 

And the tower is at Democrat Point? 
A Yes. 
Q Since that time, the Coast Guard had not been 
= that tower? 
A I don't know if they were using it or not. 
Q Were you there during the week? 

NO. 

Were you there on the weekend? 

Yes, sir. 

Were you there during the day? 

Early morning. 
Q How early? 


A About six in the morning I would say, sometimes 


ifive, sometimes seven. 


Q Now, I believe you testified that you had gone 
down to get or look for some cigarettes and you were returning 
to the top of the tower or had returned to the top of the 
_— when Miss Barth fell; is that correct? 

A Yes, sir. 

Q Were you still on the stairs leading up to the 


a 
jenclosed room when she fell? 
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No. 
Where were you exactly? 
In that little nalf-room, 1 guess [I call it. 
You were already there? 
Yes, sir. 
You were standing up straight? 
Yes, sir. 
Did you give a deposition in this case? 
Yes, sir. 
Did you give a deposition last night? 
Yes, sir. 
MR. RUDOFSKY: I'm sorry, your Honor, I have 
the wrong deposition here. 
THE COURT: Tell me something: Where was Victor 
standing? 
THE WITNESS: I don't know where he was Standing 


when I came up the second time. When I left he was 


I guess I'd make that about where the X is, the north- 


east. 

THE COURT: When you left? 

THE WITNESS: Yes, sir. 

THE COURT: You don't know where he was when you 
came back? 


THE WITNESS: no. 
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THE COURT: Where was Eileen standing? 
THE WITNESS: I don't remember. 
THE COURT: Was she there? 
THE WITNESS: Yes, she was there. 
MR. RUDOFSKY: Give me a moment, your Honor. 


During the course of that deposition, were you 


5 | asked the following questions and did you give the following 


answers: 

“Question: What was Miss Barth doing immediately 

she fell? 

"Answer: Looking at the water. 

"Question: Was she standing still? 

"Answer: Immediately before she fell? 

"Question: Right. 

"Answer: Well, she was standing looking at the 
water and I had come up from the beach and as I popped 
my head up through the hole there is this little half- 
room. Me and Debbie were sort of like in love at that 
time. She had turned around and started walking the 
other way and just as I popped up I saw her turn 


around and disappear. I looked down under the ladder 


and saw her hit the sand.” 
Were you asked those questions and did you give 


’ || those answers? 
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A Yes, sir. 
Q Was that the truthful answer ‘ the auestion? 
A Yes. Mavbe there is some discrepancy. I meant 
erect so I could see what was acince on. 
Q So you say you were standing in the room? 
A Yes, that is what I meant yesterday. 
And the room has a solid floor? 
Except for the hole. 
You were standiny 7 the solid floor? 
A Yes. 
Q You looked down and saw her hit the ground 
through the floor? 
A No, I looked back through tie ladder because 
there is is the girders and I saw her hit the>sand. 
MR. RUDOFSKY: I have no further questions. 
REDIRECT EXAMINATION 


BY MR. SCHWARTZ: 


Q What hole did you look down on? 


A The hole in the middle of the floor when you 


Q At the time you saw her you were standing in 
that little room? 
A Right. 


Q You were not first coming up the nole? 
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‘her fall? 


2) When you saw hor turnin« around were you stand- 


tne little room? 
A 
SCHWAPT 7: Tote S 
THE COURT: Aj] right, 
MR. SCHWART?: 1 offer Plaintiff's Exhibit. 19 


in evidence Pertaining to an agreement between the 


Long Island State Park Commission and the United States, 


MR. RUDOFSKY: No objection, your Honor. 

THE CLERK: Document marked as Plaintiff's 
Exhibit 12 in evidence, 

(fo marked, ) 

MR. SCHWART?. I offer Plaintiff's Exhibit 14 
in evidence. 

RUDOFSKY: No Objection, your Honor. 

THE CLERK: Plaintiff's Exhibit 14 received in 
evidence, 

(So marked.) 

THE COURT: May I see that, please? 

MR. SCHWARTZ: 1 offer Plaintiffs Exhibit 23 


in evidence, 
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MR. RUDOFSKY: No objection, your Honor. 


THE CLERK: Plaintiff's Exhibit 13 received in 
evidence. 


(So marked.) 


MR. SCHWARTZ: I offer Plaintiff's Exhibit 6 in 
evidence. 


MR. RUDOPSKY: No objection, your Honor. 


THE CLERK: Report received in evidence as 
Plaintiff's Exhibit 6. 


(So marked.) 


THE COURT: Anything else, gentlemen? 


MR. SCHWARTZ: Plaintiff rests, your Honor. 


MR. RUDOPSKY: Your Henor, the defendant moves 


to dismiss for leck of a prima facie case and I'd lik 


an opportunity to address the Court. 
Your Honor, as I indicated in my brief, you 
should notethat it was note disputed in the brief filed| 


after the defendant's brief. The New York State Court 


of Appeals in 1974 in the Martinez case made it clear 


that New York would look to Section 339 of the 


restatement of tort, second, in judging liability in a 
4 
| 

case of this nature. I would, at this point -- and I ‘| 
| 

am not addressing contributory negligence in the classic 


defense of assumption of risk, at this point I am 


i 
| 
| 
| 
| 
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addressing subsection 3 of Section 339 which 


would be found on pace 3 of the defendant's brief, 


That section reads that one of the conditions 
which must be fulfilled to establish this is that the 
children, because of their youth, did not discover the 
Condition, i.e., the @aneaerous condition, or reelize 
the risk involved in it or in coming in the area 


dangerous by it and, your Honor, our argument is very 


j 


simple: The Plaintiff was on the stand. She testified 


that at the time at the age of 1/ years, had she thought 
of it, she would have realized in approaching the tower 
that it was dangerous to climb it. She specifically 
testified at least by way of admitting that her 
deposition was accurate, that when she climbed out on 
the catwalk she was afraid of falling but she climbed 
anyhow. 

Two girl frienis, the same education and same 
@qe, accompanied her. one girl friend climbed the 
tower and testified in court that she was scared. She 
climbed anyhow, but she acknowledaes she was scared. 

The other girl friend does not recali being 
Scared but the fact remains that she had the gooJ sense 
not to climk the tower. When four out of six teenagers 
co something and two remain behind you can make an 


’ 
inference from that. 


£ 
a 


l7vla 146 


MR. RUDOFSKY (Continued) I believe that the 


testimony of Miss Gallagher and Miss Barth herself 


| 
| 
| 
| 
{ 


established that if the children, i.e., the 14-year -old 
teenagers here did not discover the condition or | 
realize the risk it was not because of their age and 
I suggest that a prima facie case, judging from 339 


as the guideline as the law in New York, has not been 


made out, and this case ought to be dismissed. 

THE COURT: What do you have to say on the 
subject, Mr. Schwartz? 

MR. SCHWARTZ: 1 have submitted to the Court ne 

THE COURT: I read your memorandum of law. I 

want to know what you have to say on Subdivision (c) | 
of Section 339. TI have not read all of the cases. 
I have read the McGill case. The McGill case involved 
a 7-year-old child. The Government points out, as I | 
understand it, these are 14-year-old children and the | 
circumstances are different. 

What do you say on Subdivision (c)? 

MR. SCHWARTZ: If the Court will note in the 
Martinez case there was a 15-year-old boy involved. 
And the Court of Appeals in the State of New York now 
has gone away from this question of trespass. 


THE COURT: We are not talking about trespassing. 


| 
i 
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X am talking about the ability to discover at the age 
ef 14, That is what Subdivision {c) says. If we are 
talking about trespassing we would start on a 
completely different level. The Government is not, 
and neither am I, I will give you all of the business 
about trespassing for the sake of argument for the 
moment. I am asking you about the ability of these 
children to observe at the age of 14. 

MR. SCHWARTZ: All right, from the factual 
pattern of the case, she did not know that there was 
any hole. 

THE COURT: You have photographs here that make! 
one wonder. 


MR. SCHWARTZ: Do EF assume the Court -- 


COURT: Did you look at those photographs? 


MR. SCHWARTZ: Pardon me? 

THE COURT: Did you look at those photographs 
you offered in evidence yesterday? 

MR. SCHWARTZ: Is the Court referring to the 
hole from the ground? 

THE COURT: If one looks at the tower at all 


wouldn't one see the hole? | 


MR. SCHWARTZ: It would depend on the position, 


of the individuals from the ground. 
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THE COURT: Would it? you have four or five 
Photographs and the hole shows in each One, and that i 


why the Government addresses itself in this question 


to the ability to observe. 


MR. SCHWARTZ: That is what I am trying to do. 

On the question of the hole from the ground, 
first of all there is no testimony anywhere reyarding 
whether the children saw the hole or the Plaintiff 


uCle, When they went to this particular tower | 


their minds were getting into the tower to observe atia:| 
view. No Survey was conducted about them looking up 

at the tower, nobody testified that they looked up 

and observed the hole or that they looked up, 

THE COURT: The plaintisc testified that she 
deliberately did sie ran but that is not the point. 
The subdivision (c) Says the child, because of their 
youth, does not discover the condition, tt is because 
of their youth. Are you trying to tell me that a 


14-year-old child is incapable of Observing a hole? 


‘MR. SCHWARTZ: No. TI don't Say that. I say we | 
have to take the factual pattern as it is, and that if 
a child cf 14 goes to a tower for the purpose of | 


climbing a tower and gécs on a tower and is climbing 


| 

: , | 

the tower it does not necessarily have to examine the | 
t 


top of the tower before the individual Starts to climb.) 
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When children go to a Place Specifically ina 


group and their mind is set on climbing a tower and 
they are engaging in conversation among themselves, 
whatever they are doing at the time, their mind is 
taken up with one another and when they go to the 
tower and one climbs the tower and the other one 
follows and climbs the tower, they do it automatically. 
and that is the natur. of children, especially if they. 
are in a group. 

THE COURT: Under that rationale that is the 
nature of an adult, whether he be 14 or 80, but fr don't 
think that is a rationale. The question is whet her 
because of this girl's youth she was unable or did not 
discover the condition. That is the question, not 
whether she was talking to somebody -lse or carrying 
on small talk and patter. You or I could do that and | 
not observe, but that is not because of our age. 

The question is, because of her age, I want you 
to address yourself to that question, because of her 
youth, in your opinion is she incapable of discovering | 
this, because of her youth? 

MR. SCHWARTZ: I don't think that is the 
question at issue, 

THE COURT: You will address that. The New 


York is as stated in 339. You yourself agree to that, 


| 
| 
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The McGill case is the general law. 
MR. SCHWARTZ: 1 didn't say that. In my brief,| 


I cited the New York cases. 


THE COURT: Is there any cuestion but that this) 
| 
| 


is the New York lav? 


MR. SCHWARTZ: That section? 

THE COURT: 339, 

MP. SCHWARTZ: TT haven't seen it cited in any 
New York case. 

THE COURT: It's cited in the very case you 
rely on; the Martinez case. 

MR. SCHWARTZ: I thought I had a photostat of 
the Martinez case. I quote the Martinez case in its 
opinion and from what I have here I don't see any 


reference to it. It is my recollection -- 


THE COURT: In other words, you are saying that | 


339 is not the law of New York? 

MR. SCHWARTZ: It is not my recollection that 
that is referred to in the Martinez case. It may be. 
I don't recall it as such. 

THE COURT: You refer to the Martinez case in 


another connection. The Government says that is the 
| 


MR. SCHWARTZ: I don't say that. That is basic| 


basis of the decision. 


New York law. The New York law is what I have cited i 
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my cases. That is just the general statement that 
may apply in certain situations, not that it is New 


York law -~- 


TRE COURT: It is in the McGill case, which you | 


cite and rely on. I grant you that does involve New 
Jersey law. 

MR. SCHWARTZ: 1 cite the McGill case to 
indicate the change that is taking place in the law 
throughout the country. 

THE COURT: McGill says this is the proper law. 

MR. SCHWARTZ: And also that taking down of the 
tower would be some indication of the danger involved. 

THE COURT: That is after the fact. You know 
that as well as I do. That is not evidence. 

MR. SCHWARTZ: At least the McGill case had 
referred to it as such and that is why I put it in. 
because they took the tower Gown. 

But I don't think that the fact that one may 
observe from the ground a hole is the gravamen of the 
action, and further, there is no testimony that the 
Plaintiff saw such hole and furthermore, the New York 
cases indicate and definitely state that where the 
danger is so great -- and in this case it amounts to 
the nature of a trap -- to the one who does not know 


it -- that it would be such that that would even 


l77va 


excuse negligence, if there was such. 

Now, the question of the youth, age <-- 

THE COURT: Your proof comes to where your last 
witness testified that for nine years -- over a period | 
of more, eleven years -- some two hundred occasions, 


he not only went up that tower but he saw any number 


of children with this so-called trap or dangerous 
condition existing and there never was an untoward 
incident. So yeu have something here. That is why I 
get back to Subdivision (c), the child, because of 
his youth, does not discover -- 
. SCHWARTZ: Subdivision (c) only deals with 
sone isolated situations that do not pertain here. 
For instance, suppose this was a arown-up, so we get 
: | 
away from the question of youth, for a moment: Suppesd 
it was a grown-up and he did not know that this hole | 
existed before he climbed up and he climbed up and he 


wasn't aware of the hole, the way it was situated at 


not saying this is the reason -- and to follow at 


the catwalk, and he made a turn to follow --- and I am | 


least the pattern the Court had indicated, that any-- 


thing up there and now showing any negligence up shores 


that is up at the catwalk, for the purpose of 
| 


discussion, turns and falls and gets killed or seriously 
| 


| 
injured. Then I take it, under the Court's auguest ton.) 
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that no one going up there would have a case in spite 


of the inherent danger. # 

THE COURT: What I am asking you is, is there 
inherent danger when Something is open and notorious 
and where the courts have said also it is a child, 
because of his or her youth, is not able to discover 
the condition. 

MR. SCHWARTZ: T am even getting away from the | 
youth part. 

THE COURT: You are Saying that if she was an 
adult of say 25 or 30 and the Same thing happened, 
there would be liability here, anyway. Is that what 
you are caying? 


MR. SCHWARTZ: Correct. 


| 
| 
| 
| 
cia 
| 


THE COURT: On the ground of negligence, not on 
the ground of attractive nuisance. What you are | 
saying to me is, forget about the question of | 
attractive nuisance. You have established a negligence 
case, 

MR. SCHWARTZ: In order to cover that specific 
point that the Court raised, I think one of the courts) 
expresses it, 


THE COURT: I follow what you are saying and 


you are saying that this condition existed for a pret 


of time and the Coast Guard had notice. It was a 
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dangerous condition and they should have done somethin 


about it. 
All right. 
MR. RUDOFSKY: Your Secale. may I be heard? 
THE COURT: Yes. I am going to reserve aecisionl 
but T will listen to whatever response you have. | 


MR. SCHWARTZ: liere are words I would Like to... 


mention to the Court in the — of Wattell, 29 New York Pl 
4 372, page 380, | 
THE COURT: [Is this in your brief? 
MR. SCHWARTZ: Yes. 
THE COURT: I have it. 


MR. SCHWARTZ: The last paragraph. [In some 


| 
| 
| 
| 
{ 
} 
| 
| 
| 
| 


} 


cases the situation created may be so dangerous and the 
negligence of the party so extreme as to exclude any | 


other proximate causc, thus vitiating the act of the | 
other party which might under ordinary circumstances be 
contributory negligenep. 

THE COURT: I understand your theory. 

MR. SCHWARTZ: | The youth situation brought in 


under all the surrounding circumstances -- 


| 
| 
| 
| 
| 


THE COURT: What are you Saying to me? Her 


eo 
youth? She might not have as high a standard of | 


conduct for contributory negligence purposes for reason 


{ 


of her youth, 


| 
| 
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What you are not trying to say to me is that 
this is strictly an attractive nuisance type of case. 

MR. SCHWARTZ: It is a combination. 

THE COURT: You are really saying this is 
negligence and she couldn't be held to as high a 
degree because of her youth. 

MR. SCHWARTZ: I am not exclusively relying on 
subdivision (c). 


THE COURT: You are not able to aqet around 


Subdivision (c). 


| 
{ 
MR. SCHWARTZ: I think under the New York sueek| 


| 


Ido. As I say, I don't have the photostat of the cas¢ 
| 


| 


itself, because I knew I photostated it, but I did keep 


the opinion which I have in the brief and I don't see 


| 
a reference to it there but I am not prepared to say | 
| 
| 


anything. I am not sure about this question of age. | 
when your Honor said something about seven, there is 
another case that refers to an age of fifteen, New York 


case Mantis v. Coswell, 283 Appellate Division, I think 
| 
the page is a little out of order but the other 

| 


citation 130 New York Supp. 2d 602, the Court held 
that the infant plaintiff who was 15 years old -- 
THE COURT: That is not for contributory 


negligence purposes. 


MR. SCHWARTZ: Yes. 
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THE COURT: TI don't have any probl®™ with that. | 

MR. SCHWARTZ: I only mention that because of | 
what a particular rerson ~~ that age may mean ohanaene | 
the age would be, would be applicable to that paretintkie 
individual. 

There are other cases which T have cited on 
the last page in my brief and which I mention the 
fact further in Tabor v. O'Grady, 157 2d 701, where 
the Court held the rule of this and other jurisdictionb 
that contributory negligence is not available as a 
defense when the defendant had been guilty not merely | 
of negligence but of wanton or willful misconduct. | 
Certainly there is wanton negligence in a situation 
of this type taken in the context of being in an cen 
beach and the area where people are bathing, and so 
forth, and having an open whatever-you-cail-it trap 
at the catwalk. 

THE COURT: Better make it open hole. 

MR. SCHWARTZ: For years with so many people 
and children going up there is wanton negligence, | 
gross negligence. 


THE COURT: I wonder about that. 


through that hole in the period of two or three years 


| 
| 
If Miss Barth was the fifteenth child to fall | 
| 
| 


you might have a pretty convincing proof of gross 
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negligence but she was the first. 

MR. SCHWARTZ: But this theory of the law 
applies regardless of the age. 

THE COURT: I think it gets to be wanton and 
gross negligence when they are on notice that they have 
a dangerous problem and they do not do anything about i 
it. You don't have that kind of proof yet. 

MR. SCHWARTZ: ut I don't want the Court to 
think if I use an expression, do not misunderstand ~; 
language, where I think a fair, ordinary viewpoint as 
one takes this whole thing into consideration, I think 
it just strikes one it is outrageous, this thing being 


set up over there,and so on and so forth. It is 


terrible, forgetting about the law for a moment, if it 
hits one like that, would net that be gross negligence, 
wanton negligence, in the sense that the law applies? 

THE COURT: I don't know, Mr. Schwartz. We are 
not always dealing with 4 judge's mind. 

Everything that results in a misfortune isn't 
necessarily negligence and where something is open and 
obvious to ail I think you find the cases raising 
questions about the negligence and the real question 
here is whether this is open and obvious to all, 
including a fourteen-year.old, twelve-year-old or 


Sixteen-year-old or whatever happens to be the case. 


| 
| 
| 


| 
| 
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This is the problem. this is not an open-and-shut 
| 
| 


Matter, as I think you are inclined to view it. That 
is your job to view it that way, but it is not so open 


and~shut as you think it is. 


t 


In any event, I will reserve decision. 

MR. RUDOFSKY: May I be heard? | 

First of all, I must say that Mr. Schwartz has 
done some not inconsiderable testifying on his re 
behalf during the course of his argument. There is no. 
testimony that any tower is on the beach. The testimony 
is the children were on the beach and they walked over | 
a mile to get to the tower. | 

‘THE COURT: TI know the beach they walked down. | 
They walked a mile on the beach, this is all beach. | 

MR. ROUDOFSKY: I would be more than happy, as 
part of the Plaintiff's case, the Plaintiff who 
testified that she walked over the sand dunes, they 
left the beach and followed some narrow trail. It is 
not standing near the concession stand. 

THE COURT: It is down on the westerly end of 
Robert Moses State Park and the tower, to my recollec- 
tion, isway down toward the iniet and that was one of 
thefirst questions I asked her anc she said yes, it 


was down toward the inlet. 


MR. RUDOFSKY: At the westernmost point. 


THE COURT: It is a mile and a half to two mile 
j 
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MR. RUDOFSKY: They walked down there. 

THE COURT: This is not a. uncommon thing. 
Almost everyone walks down to the Point. 

MR. RUDOFSKY: I am merely suggesting that you 
characterize as being on the main, bathing part of the | 
beach, as it was characterized. 

THE COURT: I am fully aware of the fact, wali: 
on wp own knowledge. i asked her these questions co 


confirm the facts. I didn't take that as a fact this 


on 


tower is not sitting in front of the beach where the 
life guard sits. 

MR. RUDOFSKY: 1 don't want to belabor it but 
I do want to contrast the facts of the case with 
McGill. in McGill, the tower was much, much closer to | 


the boardwaik and the plaintiff was much, much younger. 


j 
| 


THE COURT: I am fully aware of where the tower 


was located. | 
{ 


MR. RUDOFSKY: And in Martinez, where you again | 
had a collapsing structure, when the child is no sone 
required to discover, the child is not held to the 


| 
level of being able to tell when the tower is going to | 


collapse or when the fire escape, as in Martinez, was 
going to collapse. Nothing collapsed here. 


As your Honor has stated, this was an open and 
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obvious hole. ‘To answer the question of whether the 


Court of Appeals cited Sect.on 339, just for the sited 


page 821, where the Court says, and I pick up in the 


middle of a paragraph at the beginning of the 


I have before me Vol. 34 of the New York Report, | 
| 
| 


sentence: 

"Under the facts of this case, the duty of care 
owed plaintiff could be correlated to the risk of harm 
reasonably perceived regardless of the status whether 
that of trespasser, licensee or invitee in the 
traditional sense.” 

Without reading any further, I would note that 
Section 339 is further cited in the same paragraph. 
That, I believe, is the most recent case that seems to 


be a point in this area. For years if states have 


been turning to Section 333 I believe in the Martinez 
case, New York, it turned to 339. 

THE COURT: I do not think he seriously 
disputes 339. His point is that this was negligence, 
a case of negligence. He says the Coast Guard, 
according to the testimony of his last witness, and 
must be assumed to be correct, this condition was in 


existence for eleven years prior to this accident, 


and the Coast Guard did nothing to correct the 


situation for eleven years. He says given that they 
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had constructive notice, if not actual notice, of this 
condition and under those conditions you have 
negligence. If in fact he says it was wanton and 
gross, I am ‘not quite sure he is right. 

MR. RUDOFSKY: ‘Your Honor seems to suggest 
during Mr. Schwartz’ argument that 339 was related to 
attractive nuisance and that there was a difference, 
at least for the purposes of this case, between 
ordinary nuisance and attractive nuisance. T would 
suggest thet 339 is not solely an attempt to answer 
the problem of attractive nuisance. I believe it is 


an attempt to set forth guidelines for judging 


liability as the section says. 


THE COURT: Didn't 339 grow out of the so- 


1 


called attractive nuisance? That is what I understand 
McGill to say. 
MR. RUDOFSKY: It takes care of attractive 


nuisance claims, as well as giving the courts a 


guideline for judging negligence. 


Certainly, in Martinez a fire escape is not an 
attractive nuisance. 

THE COURT: He is saying you do not have 
subdivision (c) for your benefit if we assume that 


Miss Barth was 21. 


MR. RUDOFSKY: TI believe he is wrong, your 


Honor. 

THE COURT: He is saying forget about her age, 
the Coast Guard nad a notice of this condition for 
eleven years and they did nothing about it, and 
forget -- or assume she is 40 or 50, forget all of 
that. Supposing it was a 40-year-old persen? 

MR. RUDOFSKY: ‘The question that is before your 


Honor, would a 40-year-old person reasonably discover +~ 


THE COURT: You are talking about contributory | 


negligence and assumption. He says forget that | 


doctrine of contributory negligence and assumption of 


i} 
\ 
| 
| 
| 


risk and then give me the benefit of her age. 


MR. RUDOFSKY: Except 339 was designed to give 


| 


| 
i 


benefit of age to give children help, not to hinder 
recovery, and if she does not meet it under this 
basis, how is she going to meet it under a higher 
doctrine? 

THE COURT: I understand what your argument iS 
but I think he is correct in his assertion. You get 
right back to the question as far as contributory 


negligence and assumption of risk is concerned, wnat 


duty is there on a 14-year-old child, and that is what! 
| 
I have to look at. 


MR. RUDOFSKY: I understand that and I suggest 
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THE COURT: What else do we have? 

MR. RUDOFSKY: I have one witness who I 
indicated in the brief is a civil enyineer for 
Coast Guard, and I have, another witness who is 
the persons at the tower, Mr. Castelli. He is 
doctor but he is some sort of a medical person 


Pilgrim State, and I so advise your chambers. 


the 


one of 


not a 


at 


He can 


be at court at 4:00 o'clock this afternoon. On acvic:2' 


of your Law Clerk I would propose to put Mr. Casteili 


on at 4:00 o'clock. 
THE COURT: Let's do that. 


MR. RUDOFSKY: Very good, your Honor. 


ALAN ZAMMIT, called as a witness, having 


been first duly sworn by the Clerk of the Court, 


took the stand and testified as follows: 


(continued next page) 


DIRECT EXAMINATION 
BY MR. RUDOFSKY: 


What is your adc 


41.5 


» Howe Avenue 


By whom are you employed? 


United States Coast Guard in a civi 
THE COURT: Bronx? 


Or rect, Six 


In what position are you employed? 


+r 


IT am Supervisor, General Engineers, in the 


|| Structural Section of the United States Coast Guard, Enyineexi 


- ae 


Division. 
How Long have you been in this section? 
I'd like ‘ta clarify) that... The structural 
|| section previously was known as the il engineering section 
|| and I have been in the combined section for ten years. 
Q What is the relationship between the structural 
Section and the tower that this case is involved with? 
A vhis tower comes under the cognizance of the 
structural section. 
Q How long have you been the supervisor of 
ll section? 
Approximately six years. 


So then you were the supervisor of the section 


7 A 
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Zammit~-direct 
both immediately before and immediately after June 24, 
A 
Q whe is mur educational backaround? 
{ graduated from the City Co ge of New York 
have a license from t State of New York and from | 
Massachusetts to p rice professional engineering. 
And what id you study at City College? 
Engineering. TI obtained a civil engineering 
degree from the City College of New York in 1959. 
9 In the course of your duties as a supervising 


engineer for the Coast Guard, you have access to documents, 


records of the Coast Guard pertaining to the tower that we are | 


discussing? 
do. 

My question of you previously concerned those 
records and documents pertaining to this tower. You have 
access to those? 

Have you reviewed those documents? 

I have. 

Are you familiar with them? 

I am familiar with them. 


And with the contents thereof? 


based on that 
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familiarity when this tower was erected at Democrat Point 


The tower 


Constr 


We 


were you in 


1962 and 


A TIT heard the statement 


Q Where was this tower located 


located at Democrat Point? 


A fo the 
Island Station at 
Robert Moses Causeway 
Q Was there any 
nrioy to 19657 
A I personally am not aware of one. 
Do the records reveal any? 


A The t saw did 


at Democrat Point. 


Q 


the records, are aware of whether this tower was 


operated by the Coast Guard at bemocrat 


of time? 


} 


a4 


your OW 


at 


N 
~ 


SCHWA! 


c 


Ry s 


reentt 
OU 


watches 
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Are you aware of whether they were standing 
watch from 1965 to 
WITNESS: Noa, Sir, 
record that watches were discontinued 
Now, did your review of the 


cate 


I object 


I would sustain it without a 


specific identification of what records you are talkin 


about. 


Q What records did you review at my reguest 
relative to this tower? 

A I reviewed drawings, I reviewed proceeding 
the Board of Survey. 


Would those proceedings contain 


any accidents that had occurred? 


WITNESS: It did not, sir. 
COURT: Ll 'say would Lt? 
THE WITNESS: No, sir. 
THE COURT: If any other accidents had 


occurred, would the proceedings of the Board of 


Survey contain the record? 


VE ITIRETII OS CF 4 
HE WITNESS: 


lL reviewed any 


iO, Szr. 


Q 


‘oe 


from members 


Ore. 


COURT 
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pecau 
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THE COURT: 


the Ira 


engineer's cd 


mia are Uy 
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wing 
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of 


Pen Om wd 


object 


co that 


Lal bow site. 


counsel 


the originals were marked 


se are 9 and ll. 


take ¥ first. 
the tower as 9, 


L 


“y 
? 


question. 


approach 


Bring 
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Zammnic-direct 
a mark on ll. 


SCHWARTZ: Could I spend a minute looking 


COURT? “Yes (Mark it) ERMnIBLe: 12. 


CLERK: Document received in evidence as 


Government Exhibit 11. 
(So marked.) 
BY MR. RUDOFSKY: 


Mr. Zammit, I, have handed you Plaintiff's 


Exhibit 11 offered by the Government, and I would like you to 


direct your attention -- 


THE COURT: Wilat is that? Is that a blueprin 


of the tower? 
THE WITNESS: It is a blueprint of 
% 
\ ' 


construction. \ 


Q I would like you Lo direct your attention to 
‘ 
the left-hand side of Exhibit 11, and I would like you to 
explain to the Court what exactly is shown there? 
A It's an elevation view of the lookout tower at 
Fire Island. It shows a structure of approximately fifty 
feet high which I scaled previously. The scale Le L/ 8 On an 


inch to one foot. 


It also identifies the structure as being a 


relocated fiftp-foot steel tower and a top that is a new 


96a | 


Zammit-direct A772 
| 


watch house and the watch house was one that was constructed in 
accordance with a drewing whose mumber is 03~1644. It also | 
shows that the tower sits upon a new concrete foundation 
which was made in accordance with anot er drawing. 

drawing being 03-1327. 

It. also shows coming from th: foundation a 
stair, constructed of wood frame, the size of whose members 
are normal timber sizes such as two by four and two by 
and also three by four posts. 

THE COURT: That being the little steps in the 
lower right-hand corner of the side of the tower? 

Q Ts that an "as puilt* drawing or merely a plan? | 
A It is not an "as built" drawing. It is an | 


elevation view rather than a plan view. 


Would you explain to the Court what an elevatior, 


An elevation is a section taken on a vertical. 
A plane is on the horizontal scale. 

Q At my request, have you reviewed the records 
that \3u previously enumerated for the Court to determine 
whether the steps that you have referred to were ever actually | 
appended to the tower? 

A Yes, 


Q What do the records reveal? 
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A The records show that the stairs were 
constructed. I believe that may have been 1963 under the 
erection and construction of the lockout tower. 

Q Mr. Zammit, I am handing you Plaintiff's 
Exhibit 2 in evidence which has been previously identified for. 
the Court. Would you tell us whether the stairs that you have 
just referred to are evident in that photograph? 

A They are not. 

Q And if the stairs were appended to the tower in 
confirmation of the work order which you found in the records, 
would they be evident i), the photograph? 

A They would have been. 

MR. RUDOFSKY: May we have the document 
marked Government's Exhibit 9 in evidence, the 
blueprint? 

THE COURT: That ia in evidence, 

THE CLERK: It is in evidence. 
Q Mr. Zammit, I am handing you Plaintiff's 


Exhibit 9 offered by the defendant. Would you explain to the 


Court what that exhibit is? 

A This exhibit shows a bigcer blow-up of the 
tower previously discussed, and it ig to scale. I\: also 
shows a planned view of the cabin floor aiso being known as 


the watch house. It shows marked up the location of the hall 


| 
| 
| 
| 
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catwalk, the location of the stairs going into the 
the watch house. rt al shows some details about 
gratings and also shows the location of the stairs that 
emanate from the concrete foundation to the top of the watch 
house. Excuse me, to the underside of the watch house. 


It aiso shows the emergency ladder that goes 


from the hole in the catwalk to the first landing beneath the 


watch 
COURT: Here (indicating) ? 
THE WITNESS; Yes, sir, that ladder is 
identified in red and is approximately, I believe, it 
was twelve feet high. 


THE COURT: One man walks across the girder 


THE ¥ “ESS: There is a plate in there. 
THE COURT: So you go across the plate to the 
and then down? 
Q tam handing you Plaintiff's Exhibits 1, 3 and 
4 in evidence, and T would like you to show the Court where 
that emexgency ladder you have just referred to is, if it is 
on the photograph. 


| 


A Yes, sir, is j | 


| 
| 


MR. SCHWARTZ: May I see what he is pointing toP 


THE COURT: Certainly. 
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THE WITNESS: This is the emergency ladder. 


It goes from the hole down to this open steel grating. | 


This is the same ladder. This is the ladder 
again, 
Q Thank you. 

Mr. Zammit -- 


THE COURT: Let me ask you this: To your 


knowledge are these the photographs taken and 
identified by Lt. Daniels in his deposition? 

MR. RUDOFSKY: These are not, your Honor. 
Plaintiff did not want to use them but he can provide 
the Court with those photographs, if he wants. 

THE COURT: When was that taken? 

You offered these, didn't you? 

MR. SCHWARTZ: Yes, sir. 

THE COURT: Are the photographs taken by 
Daniels available? 

MR. RUDOFSKY: Yes, sir, they are. 

I believe they are down in my office. 

THE COURT: Would they show similar views? 

MR. RUDOFSKY: All the pictures are identical. 

THE COURT: Can you get them up here now? 


All right. This afternoon, about 4:00 o'clock. | 


Now, Mr. Zammit, did your review of the 
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2 | blueprint and other records chat you described to the Court 
indicate whether when the tower was constructed in 1965 there 
was a hatch cover for the hatch? 
A Could I have that question again, please? 

THE COURT: The near hatch or the outer hatch? 
Q The hatch on the catwalk, did the plansindtcate | 
| a hatch? 
A, Yes, they do. 

THE COURT They indicate a hatch cover? 

THE WITNESS: Yes, sir. 
Q Have you, at my request, and based upon your 

engineering background and records available to you, attempted | 

1 to or actually worked out how heavy the hatch cover was? | 
A Yes, sir. The weight of that cover was 
! approximately 35 lbs. 


Q Do the plans reveal that the hatch cover was 


8| hinged or was left in the hatch analogous to a manhole cover? 


A The drawings are not specific to say that the 
| hatch at Fire Island was hinged. 


THE COURT: They are not specific? 


THE WITNESS: No, sir, the drawing that we have. 


available. 
Q Is the plan for this tower a standard plan? 


A [It is a standard plan, standard drawing. 
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Q Are there other towers built in accordance 
with these specifications? 
A Yes, sir. 
Q Would you advise the Court as to some of them? 
A Atlantic Beach, Breezy Point, Indian River 
Inlet, Thompson Inlet in New Jersey. 


Q bo those towers sim hatch and hatch 


They did. 
Q Do you know if the hatch cover 
was hinged? 
I know for a fact that the one at Indian River 
which is in Delaware did have a hinged hatch. 
Q Based upon your professional engineering 


background and experience in the Coast Guard, do you have an 


Opinion as to whether this hatch cover would have been hinged? 


A My opinion is that it was hinged because of 


the configuration of the construction of the plate which is 


a complete circle. If somebody lifted it, it would be possible 
for that hatch cover to fall within its own circle. | 
THE COURT: Fall: down? 
THE WITNESS: Yes, sir. Alsoduring storms of 


hurricane force, if any, there would be a tendency for 


vibrations to set up and the plate to start moving and) 
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override its housing and ide off the catwalk. so 


in the interest of safety I feel that this cover would | 


have been hinged. hatch cover | 


with hinyes for different-type sha shan the actual] 
cover vas in this case. 
In wnich case was i square? 
On the original 1¢tion 
erection. 
Q Now, from py file rat yc have 
they indicate that the Cx 
at any time? 
A 


Q Do they indicatc that the Coast Guard had any 


rd 


private company remove it at any time? 


Q > files reveal that the Coast Guard was 


aware of the fact ] hatch cover had been removed? 


Sir. 


SCHWARTZ: May I object to that and move 


the answer be stricken? 


THE COURT: Well, it's a negative. It does 


° 


not mean that there were not. I will take it for 


whatever .*: is worth. The files he examined did not 


show anytning. 


era ee 
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Q I would note, your Honor, under federal rules, 
the lack of a record is significant. 
THE COURT: It may be that somebody ran down 
and told the commandant there was no hatch cover there| 
It might not have been in the files reviewed. 
MR. RUDOFSKY: That's true, your Honor. 
Q Were you in court this morning when Mr. Peers 
testified? 


A I was. 


Q Did you hear me read Mr. Peers a portion of his| 


deposition testimony which indicated that just at the point 
when he wascoming into the enclosed room he saw Miss Barth 
falling into the hole? 

A i did. 

Q With reference to that testimony and with 
reference to Exhibit 9, would you explain to the Court which 
way a person would be facing as they walked up the last rung 
of ladders and into the enclosure? 

A They would be facing 180 degrees from the 
location of the hole in the catwalk. 

THE COURT: Would they be facing north? 
THE WITNESS: Sir, I have no record. 
THE COURT: The opposite side of where the 


was located. 
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THE WITNESS: tI would 8ay so, sir. 


Q I would like to direct your attention to the 


| blackboard. We have had several versions of the event depicted 
| 


I | 
5 | On the blackboard, Directing your attention specifically to 
i | 


Victor Behrend's version of the events, would you, with this 
piece of chalk that I am handing you and by virtue of reference 
to Exhibit 9, would you indicate on the blackboard superimposed 
9 || upon the diagram as Mr. Behrend helped us <o draw it, would 
| you indicate where the ladder would Open into the enclosure? 
A Yes, sir, 

I marked it in yellow. 

THE COURT: Right on top cf the letter A. 

THE WITNESS: [It was going in this direction. 

And where would the hatch be? 

The location of the hatch was 180 degrees out 
| of phase from the ladder going into the watch house, 
I placed an arrowhead on this line to indicate 
| the ladder ascending through the watch house in that direction, | 
| I have no knowledge of north, east, south and west. 

THE COURT: I understand. 

Q Now, with reference to the drawing that appears 

under Miss Gallagher's name and assuming that the house was 


||}on the side where she indicated it was, the ocean side, would 
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the stairs? 


A (Witness complies.) 


Q Now with Miss Barth's diagram, would you show 
on there, please? 
A (Witness complies.) 
MR. RUDOFSKY: Thank you. 
THE COURT: How far -- turn the thing around. 


Mr. Zammit, looking at the side that is 


labeled east on that drawing of Mr. Behrend's, how far 


from the southerly corner of the inner square toward 
the west was the edge of the hatch? 

THE WITNESS: This hatch? 

THE COURT: Or the hole. 


THE WITNESS: If your Honor will permit, six 


the drawing is to scale and the position of the 
hatch is accurate. It is approximately in this 
location. I would like te scale the distance from 
the hatch to the immediate edge of the opening. 

THE COURT: Would you, please? 

THE WITNESS: The scale of the plan is 1/2 
inch equals one foot; with the architect's scale it 
shows the distance to be approxjmately one foot, zero. 


inches. 


MR, RUDOFSKY: Your Honor, unless I 
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misunderstand your question, I think the record ought 
to reveal that the one foot measure is from the inner 
wall. 

THE COURT: That is just what my question was. 
I think he answered it just the way I asked it. 


Q Would you scale off and advise the Court how far 


‘|| the edge of the hole was from the railing of the catwalk, 


| southern railing of the catwalk? 
A As identified on the blackboard. 
It is approximately eight inches. 
THE COURT: How wide was that hole? 
THE WITNESS: A diameter of approximately 
twenty-four inches. However, the hole was not a 
complete circle. It was of this configuration with a 


flat cording across the circle as it approached the 


cab. 


{continued next page) 


| 


it 


207a 
zammit-lirect/cross 

Q Would you scale off how far the hole is 
the eastern edge of the Failing? 

A \pproximately Four feet, zero inches. 

may sit down, sir. 

Q } +O tne blueprints that you hae 

reviewed indicat. how tall, how high the inner wall of the 


was? 


Yes, four feet zero inches, plus or minus one 


MR. RUDOFSKY: I have no further questions of 
this witness, 
CROSS -EXAMINATION 
BY MR. SCHWARTZ: 
Q You were referring to certain records that you 
nad examined. Are those records in court? 


A 


(Counsel complies.) 
MR. RUDOFSKY: Our Honor. for the sake of 


clarity of the record, I think we should indicate that 


those are the records that Mr. Zammit talked about this) 


morning. I understand there are other records that he 
has not brought to court with him. The negative proof 


reports. 
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MR. SCHWARTZ: I intend to get to all of this. 
I would like to have an opportunity to look at 


J udge * 


MR. RUDOFSKY: They were produced to the 
Plaintiff during the course of discovery. 

Although Mr. Schwartz did not personally conduct 
the discovery. 

MR. SCHWARTZ: Do [ understand counsel objects 
to my reading them? 

THE COURT: You must proceed. If you have 
prepared for trial properly it is your problem. 

MR. SCHWARTZ: I would not have memorized them 
even if I had read them. 


SHE COURT: | That's. tod. bad. 


MR. SCHWARTZ: Let's mark them for identification. 


is a final complete report for project 
235 1965. 
THE COURT: Tt is. 17. 
THE CLERK: Plaintiff's Exhibit 17 marked for 
identification. 
(So marked.) 
THE COURT: What. is the other one, 
what is the other one labeled? 


MR. SCHWARTZ: Report of construction and repair 


| 
{ 


! 
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daily log, 


THE COURT: Mark that 18. 


THE CLERK: So marked as Plaintiff's Exhibit 18 


for identification. 


{So marked.) 

THE COURT: Why don't you gO on with something 
else and maybe we can recess for lunch and you can 
look at it during the lunch hour. 

BY MR. SCHWARTZ: 
Q T believe you stated you looked at something 


regarding reports of complaints. 


MR. RUDOFSKY: [I object, your Honor. 
PT didn't, 
THE COURT: He can handle hinself. 
A I know of no complaints that were issued. 


Q I know you don't know of any, but you do say 


you looked at something to look for complaints, 


A No, sir, T didn't say that. 


Q Ts there any particular records where complaints 


are kept? 


A Not to my knowledge, sir. 


Q _ Did you look at any specific papers for 
complaints? 


A Sir, I looked in all logical places, 
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Wait a minute -- 

MR. RUDOFSKY: Excuse me, your Honor, I think 
the witness should be allowed to answer the questions, 
May I be heard? 

THE COURT: Let him answer the question. Do 
not interrupt him. You can move to strike the answer. 

MR. SCHWARTZ: I don't understand the witness 
talking. TI don't hear. 

A I looked in all the logical places where files 
| on the Fire Island Democrat Point tower would be located. 


fhat would be the comptroller's office, the district legal 


3 | office and the engineering office of the Third Coast Guard 


| District. 

Q Did you look at any specific papers there? 

A All the papers available. 

Q What do you call those papers? 

A Drawings, construction plans and specifications. 
There were reports and a report of survey. 

Q Let's stop right there. 

MR. RUDOFSKY: I object, your Honor. First, inn | 
asked for the entire list and then he stopped. Let 
the witness say if there was anything else. 


yTHE COURT: Finish the answer. 


Photographs, I believe I also saw, and an 
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instrument that gave tha Government the right to erect the 
tower on state property at Democrat Point, 
Q Which one, if any, Would you expect to contain 
| any complaint? 
A The legal file. 
Q I didn't ask you about legal files, 
A In the district legal office. 
THE COURT: He said that was one of the files he 
examined. pon't argue, Ask him questions. 
Q When dia you look at them? 
A At the request of ~~ 
When? 
Approximately one year aqo, 
Q Who told you to look at them? 
A I was directed by the district legal office of 
the Third Coast Guard District at the request of counsel 


(indicating) . 


Q Do you know whether he asked anybody else? 


A No, sir, 
What are your duties? 
My duties? 


T am a civil engineer with the Third Coast 


Puird District. I am @ Supervisor of architects, civil engineers, 


And structural engineers. 


to 


co 


21 


23 


| 
| 
| Q 
i 


Q 


A 


my direction. 


Q 


A 


progress, 


for me. 


Q 


A 


A 


Q 


A 


Q 


A 


available to do it. 
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What specifically do you do? 


oa 


I review drawings prepared by engineers under 


Does that take up ail your time? 


No, sir. 


Guard stations as time permits. 


I approve their leave. 


fn addition, 
construction progress of contracts that 


I also inspect the condition 


I inspect the 


of some of the 


are currently under 


Coast 


part of my employ with the United States Coast Guard. 


I rate 


I have 


numerous 


Any of it include legal work? 


Yes, sir. 


What legal work? 


Raview and sometimes the preparation of metes 


And what? 


The drafting of such, 


and bounds descriptions and the drafting of such. 


If there is nobcdy 


PHULeM sy aurwsh job. 


That is what you refer to 2s legal? 


Metes and bounds descriptions. 


Do you do any other type of legal work? 


THE) /COURT : 


Off the record. 


(Discussion off the record.) 


When did you go to work for the Government? 


the people who wor’ 
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A 1959, in February, the United States 
Government, rather than the state government. 


Q Did you ever visit this tower? 


A No, sir. 


THE COURT: Let me ask you a question: Did the_ 


Plans for this tower call for a hatch cover over the 
hatch containing a hatch in the center? 

THE WITNESS: Yes, sir. 

THE COURT: It does call for a hatch not only 
on the one from the catwalk? 

THE WITNESS: Yes, sir, hinged. 
Q Do you lave any knowledge of the proceedings 

before the Board of Survey? 

MR. RUDOFSKY: Objection, your Honor. What 
Board of Survey? The Coast Guard conducts hundreds oe | 
them and Mr. Zammit has been at many. 

MR. SCHWARTZ: Counsel is going to make a 
Speech. 

THE COURT: You are talking about the Board of 
Survey of this particular action? 

THE WITNESS: ‘he Board of Survey I wis 
referring to was actually the tower structure. It 
was not the Board of Survey of the alleged accident. 


Q Do you have any knowledge regarding the survey 
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Supposedly conducted of this accident? 


A I have heard what ~- 


Q I did not ask you that. Do you have knowledge 


5 | personally? 


A No, sir. 

MR. SCHWARTZ: Is it too early to adjourn for 
Lunch? 

THE COURT: How much longer are you going to a | 
with this witness? 

MR. SCHWARTZ: If I go through this I could be 
short or long. 

THE COURT: This is the end of your cross- 
examination? Whatever is in this? 

MR. SCHWARTZ: I believe so. Whatever hits ue. 
I was wondering -- 


THE COURT: We can come back at five minutes to 
MR. SCHWARTZ: There is no jury so we can come 
back a little earlier. 


THE COURT: We will adjourn to five minutes to 


(Luncheun recess.) 


(2:05 p.m.) 


la LAN 2A MM LT, called as a witness, having 

been previously duly Sworn, resumed the stand and 

testified further as follows: 

|| CROSS -EXAMINATION 

Ipy MR. SCHWARTZ: (continuing) | 
THE COURT: po you wish to proceed, Mr. Schwartz, 

with further cross-examination? 


Q I believe you stated there was another tower? 


A No, sir, 


Q This was the only tower there in the area? 


This is a tower on the end of the jetty as an 


id to navigation, 
Q How far? 


A T would have to scale that off on the drawing. 


Y guess is a quarter of a mile. | 


THE COURT: At the inlet? tIt is not a real tower 
| t is like a lighthouse without a shell? 

THE WITNESS: It is a straight tower with the 
height of about twenty feet. 


THE COURT: With the tighe on it? 


THE WITNESS: With the navigational light. 
Q When was that constructed? 
A 


I have no idea, sir. 
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THE COURT: It is like a red light. 
THE WITNESS: It would have a standard aid to 
navigation, 155 millimeter lantern. 
Q When was this tower taken down? 
A Which tower? 


Q The one under discussion at the time of the 


8 | Occurrence, 


MR. RUDOFSKY: Your Honor, I object to this 
question about the tower being taken down unless 
Mr. Schwartz is questioning the witness about when it 
was taken down prior to the accident and moved. 

THE court: You already let it in. 

MR. RUDOPSKY: In effect, this tower was taken 
down twice. 

THE COURT: You already let the evidence on. 
It is in one of these exhibits in the fall of 1972. 

MR. RUDOPSKY: May he specify vhich time he is 
talking about? 

THE COURT: It is in evidence. I will allow it 
for the purpose of credibility. 

MR. RUDOFSKY: How is the witness to know which 
tive he is talking about? The tower was taken down 
once and moved and taken down and put up again. 


THE WITNESS: This tower was last taken down in 


a 
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| September of 1972 and that information was gathered by me in 


reviewing the files. 

Q It had been tak on down once before? 

A This tower was under the contract document that 
| you have a copy of. It was located from the Fire Island 
Station to Democrat Point, approximately two and a half miles 
| @way, west. 


1 
dees the diagram you have reference to show 


| 
| 


This drawing, sir? 
Yes, 
The hole, the location? 
Q The only question is, does it show the hole? 
A Yes, it shows the hole in blue. It was 
|| super imposed on the drawing. 
Q Superimposed from where? 
A From another drawing. 
Is that other drawing available? 
Yes, sir. 


Who has it? 


It is in the court. 
Is it in the court here? 
Yes, sir. 


May we have it? 
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A Tt is shown on the drawing. 
Q T didn't ask you a question. This drawing that | 


you are now holding in your hand which was given to you by 


2}, Counsel, had that been marked in this court at any tine, cu ins 
RUDOFSKY : Yes, 1t did. 

SCHWARTZ: What exhibit number? 

RUDOPSKY: It was part of Exnibit 


Excuse Pact Of Exhibit 11. 


blueprints, 
However, generally, we have marked only one 
document as ll. 
MR. SCHWARTZ: That is not this document. 
MR. RUDGPSKY: No, it is not. 


MR. SCHWARTZ: I would Jike to mark this 


just for identification for a moment. 
THE COURT: 19. We had better mark it, 


L1A? 


THE CLERK: Blueprint of the floor of the 
tower marked 1lIA for identification. 
(So marked.) 
A This is a blueprint of the cross-section and 
iso shows a plan view of the area at the catwalk and 


24 |Plevation. 


os | i) Now looking at lIA for identification, could you 


| 
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| 
point out to me the hole? 
| 


A Right here. Identified as area 256 (indicating) 


{ 


Q How would you describe that hole? 


| 
} 
| 
! 
| 


A It is a circle. It is not a complete circle. 
Q Well, how would you Gescribe it? | 
| 
A tf I was mathematically dividing it I would Say | 


it was composed -- 


MR, SCHWARTZ: Just a minute. 
THE COURT: That is che only way you cando it. 
| 


A -- that it was an area having a radius which i | 


kuow from other drawings, which I know from other drawings 


| 

| 

| 
twelve inches extending from an are of approximately 300 degrees. 


If I may, sir, wite a pen. It has a radius of twelve inches 


with a sircumference and arc transmitted approximately 300 


degrees, and a triangular section. 
THE COURT: Bejinning at approximately thirty 
degrees at point of compass and going to approximately 
330 degrees. 
THE WITNESS: Okay, sir. 


THE COURT: With a cord extending across the 


What would you say is the length of the cord? 


I'd like to use the architect scale and scale 
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| 
| 


The distance in scale is approxinately fourteen | 


| 
inches. 


| 
Q The cord is fourteen inches? | 
A Yes, sir. | 
Q Would you say the radius is twelve inches? | 
That diameter would be twenty-four inches? 
A That is correct. 
Q And the diameter would be everything except the | 
part of the cord of twenty-four inches? 
A The meaning -- 
G Would you say that running from the cord -- 
THE COURT: From 30 degrees to 210 is twenty- 
four inches and 330 to 150 is twenty-four inches, yes. 
No. That is at the point of the compass. 
We don't have to de the mathematics here. 
Q What is the distance from the center of the 
cord to thecenter of the circle? 
By the scale it is approximately eight inches. 
THE COURT: So you have twenty inches from the 
the bottom of the circle, right? 
THE WITNESS: Yes, sir. 
What is this mark in the supposed hole? 
It was identified on this exhibit, 


I am sorry, sir, it is on the other drawing. 


a 
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MR. RUDOFSKY: This one? 


THE COURT: Mark it as 118. 
| THE CLERK: Exhibit so marked as 11B for 
i 

| identification. 


(So marked.) 


MR. RUDOFSKY: Your Honor, before the cross- 


Mr. Schwartz what the relevance of this line of 


examination continues, could your Honor inguire of 


questioning is. 
A These are known as lift holes. Identified as 
being one by four inches with rounded edges. 
| THE COURT: Known as what? 
| 
| THE WITNESS: Lift holes, 


THE COURT: They are for the hatch cover? 


What is the purpose of those lift holes? 


A So you can lift up the manhole cover. 


{ 
| 
| 
| 
| 
| 


| 
THE WITNESS: Yes, sir, 


Q When the manhole cover is lifted up does it have 
20 || to be lifted up straight? 
21 A Sir, I'd like to state I don't believe it has 
22 ||been confirmed that this hatch cover was hinged, -- 
Q Just a moment -- 
| MR. RUDOFPSKY: Your Honor, I think he should be 


allowed to answer the question. 


3, BY MR. RUDOFSRY: 
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MR. SCHWARTZ: I want to take it from there. 
THE COURT: Let him finish. 


If it was hinged it would go up in an arc. 
| 


MR. SCHWARTZ: lie said it had not been confirmed 


that the cover was hinged. 


| 
| 
i 
i 
{ 
| 


Now, 1 am stopping him at that point. 


THE COURT: Let him finish his answer. Go 


That was going to be your answer? 
THE WITNESS: Yes, sir. 
Q What do you mean when you say that it had not 
been confirmed? What do you mean by that? 
A There is nothing in the record that I viewed 


o) that showed a detail of a hinge connection for this tower. 


MR. SCHWARTZ: That is all, Judge. 


REDIRECT EXAMINATION 


9 Mr. Zammit, do you know as a fact whether the —_ 
MR. SCHWARTZ: I object to his prefacing do you 
know as a fact. I think it is improper. 
THE COURT: Yes, do you know to your knowledge. | 
Q Do you know, to your knowledge, whether the 
|| cover here was actually hinged? 


A No, sir. 
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Do you know to your own knowledge that it was nat 


” 


MR. SCHWARTZ: I object to that. 
THE COURT: Overruled. 
@) Do you know whether similar towers with similar | 
aré hinged or unhine ead hatches? 
SCHWARTZ: I object to that. 
* COURT: That was asked on direct. 
sir. 
RUDOFSKY: I have no further questions. 
COURT: What are we going to do with the 
blackboard drawing? Tf think in the light of what we 
have after this afternoon I may need that blackboard 
again, and I want to make arrangements for you to inake | 
a sketch on the yel’ow pad which duplicates it that 
you both can agree on or get somebody to take a 


Picture of it. 


MR. RUDOFSKY: I think we can agree on a sketch.| 


Can we agree? 


MR. SCHWARTZ: I will be amenable to arriving at 


} 
} 
| 


an agreeable éxKetch. 
THE COURT: Maybe in the rext iiovr and a half 
you two can try your hand at drawing. 


MR. RUDOFSKY: Your Honor, before we adjourn, 
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you had asked me to find the original phetographs that | 


Mr. Daniels took. 


THE COURT: Were they marked? 
MR. RUDOFSKY: I don't see that they were marked. 
I don't see photographs on that list. 


THE COURT: I don't want them. Is there any 


doubt that these photographs were taken after the 


accident? 
MR. RUDOPSKY: Not to my knowledge. 
MR. SCHWARTZ: No, they were taken after the 


accident. 


THE COURT: That is all I wanted to be sure of. 
T am taiking about Exhibit 3 and 1. 

MR. SCHWARTZ: Yes, Judge, after the accident. 

THE COURT: Are there any other loose pieces of | 
information that we are missing? 

“IR. RUDOFSKY: i don't believe sc. Does your 
Honor want us to continue to maintain the exhibits? 

THE COURT: We just have one more witness, 
right? 

MR. RUDOFSKF: I have one more witness. 

THE COURT: Maintain them and deliver all the 
exhibits to me in my chambers. 


Gentlemen, when are you going to want to file 


post-trial briefs in this case. 

MR. SCHWARTZ: How much time would the Court 
give us? 

THE COURT: Are you going to want to file 
findings of fact and conclusions of law? 

MR. SCHWARTZ: Not unless the Judge wants it. 

THE COURT: I know everything you are going to 
do to make life easier for me is always welcome. 


It is up to you. I don't care what you do. 


The easiest thing is to order a record from this young 


lady. I don't expect you are going to do that. 
MR. SCHMARTZ: Off tha record. 
(Discussion off the record.) 


MR. RUDOPSKY: Your Honor, the defendant would 
lixe to file a brief. 

THE COURT: By tomorrow? 

MR. RUDOFSKY: Not by tomorrow, your Honor. 

THE COURT: When? 

(Discussion off the record.) 


(Trial adjourned until 4:90 p.m. on this date.) 


(continued next page) 
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MR. RUDOFSKY: Your Honor, we are prepared to 


proceed with the last witness. yeu like to do 


the housekeeping business first? 
THE COURT: (No, cantinue. 


calls Robert 


having been first d sworn b 
Court, testified 

DTRECT EXAMINATION 

BY MR. RUDOPSKY: 


Where do you 


West Islip, 
How long have 
Approximately seven years. 
Are you employed? 
es. 
By whom? 
State of New York. 
In what capacity? 
Registered Nurse. 
Are you employed at a particular institution 
Northeast Nassau Psychiatric Center. 


Mr. Castelli, did there come a time when on the 


Zaha 
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24th day of June, 1972, you were present at Fire Island? 
A I don't remember if that was the date, if that 


is the date of the incident. 


ies 


Q You were at Fi Island? 

If that is the date cf the incident, 

Q Do you recall what time you got thére? 

A 11:00 o'clock. — am not sure. J can't be 
definite on that at all. 


Q Did there come a time after you arrived at Fire} 


Island when you and Victor Behrend met some other people? 
| 
| A Yes, on the beach. 

Q Do you know who you met? 


A Yes, sir, Debbie Barth and Alan Peers, or maybe | 


saw Peers first and saw the other people later. We met 2 


group of yirls on blankets. 


1 


A I don't recall. 


t 
Q Where did you first meet Alan Peers on that day2 


It may have been after the beach. I don't think 
| | 


| 
I went with him. I think I met him on the beach after arriving 
there. 


Q Can you approximate where on the beach? 


| A At field 2 in front of the concession stand 


down by the main lifeguard tower. Maybe a littie bit to 


| 
| 
| 
| 


right facing the ocean. 
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Q Did there come a time when you and Victor 
Behrend and Alan Peers and Debbie Barth and anyone else walked | 
toward the Coast Guard tower? 

A Yes, right. 

Q Could you explain to the Court who went to the 
Coast Guard tower? 

A I guess everyone involved here. Myself and 
Rosalie, Debbie, another girl, Victor and Alan. 

Q Did there come a time when you arrived at the 
tower? 

A Yes. 

Q Could you explain in your own words what 
happened from there on? 

A From the time I arrived at the tower? 

Q Yes. 

A I can't remember if people were already on the 
t@wer but there were people on the tower after a few minutes. 


Q When you say people, who are you referring to? 


| 
| 
| 
| 
| 


A Everyone except Rosalie and myself, which would | 
mean Victor, Alan and two girls. | 

Q Where were you and Rosalie? 

A If you are going te look at the front of the 
tower with the ecean behind you I would be to the right, 


maybe back a little bit from the tower. I am not sure how far 


| 
| 
| 
| 
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away I was, 


Hl 


1 Q Did you do anything in particular? 


| A Just sat on the beach and talked, small talk. 
| 
| 


j 
H 
i 
{ 


To whom? 
| Rosalie. 


Q She sat on the beach with you? 


nd that type of thing. 


Q After you were sitting down and while you were 


i 


edi to her were you able to see what was going on in the 


ower? 


| A We walked along. We walked to the water's edge 
| 
{ 
i 
} 


| 
A Yes, you could see what was going on in the tower | 
tf you were going on the other side, then you wouldn't be able | 
© see anything because of obstructions. 


Q What, if anything, did you see? 


A I didn't really notice and I didn't really 
amine what they were doing. I guess walking to all sides of 
19 the tower and looking. 

} 


20 | Q Did you specifically see Debbie Barth walkiiy 


A I believe everyone who wint up was in motion. 
i don't think anyone walked up and stood still. 
Did you actually see Debbie Barth fall? 


I guess <£ first saw her maybe a second or two 
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|; after she was in the air. 


a) I see. Now, during this period of time when you 


| 
| 
| 
| 


| were sitting on the beach with Rosalie Rozzo, could you hear 
| what was going on on the tower? 

Yes, I could hear just a little 
couldn't hear clearly every single word. 

Q What did you hear? 

A I heard laughter and general noise like Laughing| 
| and kidding around type of thing. At times only when the | 
| voices were raised. 

Q Did you hear any conversation or parts of 


conversations? 


Any particular conversations I wouldn't be able 


Parts of conversations? 
Yes, I do recall hearing something. 

Q What do you recail hearing? 

A Laughter, and also I heard a comment right 
before the girl fell about cigarettes. Something to the 
extent of like somebody was in pursuit of her for a pack of 
cigarettes. 

Q What did you hear? 

A Sonething to the extent of "Give me my 


cigarette back." 
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Q Did you see anyone pursuing her? 


A I wasn't watching. I just heard. 1 didn't see 


| that happen. I just heard that kind of a sentence in that area). 


| I didn't see that happen. 


MR. RUDOFSKY: I have no further questions of 
this witness, your Honor. 
Your Honor, if I may, I do have one further 


question. 


Q Was there a particular reason in your own mind 
why you did not climb the tower? 

MR. SCHWARTZ: Objection. 

THE COURT: No. I will take it for whatever it 
is worth on the basis that I said I would take it 
earlier. 

How old were you then? 


THE WITNESS: 18, at that time. Yes, I would 


THE COURT: I'll take it. 

Was there a particular reason why you didn't 
climb? 

THE WITNESS: I felt that the tower was unsafe. 
Personally, I felt I didn't want tc go up the tower, 
not only because I wasn't meant o>, I just didn't want 


to go. I didn't have a desire so I didn't go up the 
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tower with anyone. 
3 || CROSS-EXAMINATION 
| BY MR. SCHWARTZ: 
Q As I understand it, you were with Rosalie 
|| downstairs? 


A On the ground, yes. 


Q And you were walking around wit’. Rosalie? 

A Prior to sitting down we were walking around. 
|| We went down to the water's edge, the west enc which would be 
| beach. We walked around there, talked a little bit and sat | 
i down. When we sat down we stayed exactly where we were wean 


3 || down, at the place where the accident happened. We didn't move 


| around. 


Q Where you ended up was about ten to fifteen feet 


s| from th2 tower? | 
A I think I said that once before, ten to fifteen | 
| feat. I would have to think about it. 
Q XY am only asking you. 
A At this time I don't really know howfar it a 
| X think I said twenty feet. It could be longer, though. 
Q Just a moment. Answer my question and don't 


| volunteer anything outside the question I am asking you. 


A Okay. 


Q Were you anticipating what I was about to ask you? 
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A No, I wasn't. 


Q You were discussing your testimony with counsel | 


& little while ago? 


A When I remember reading my deporition -- 


Q I asked you whether you discussed your testimony 
with counsel a little while ago. | 
A Did I discuss my testimony? Of course not. 


Q Did you discuss the happenings of the occurrence 


with counsel? 


A We talked about it. I looked at my deposition 


| 


| about ten to fifteen feet away from the tower? 


Q Did you state in your deposition that you were | 
| 


A Tt stated that, and also I said twenty feet after) 
|that, ten to fifteen, possibly twenty. That is what I stated. 


Q Now, when you were with Rosalie were you both 


engaged in conversation? 

A Yes, small talk, yes, sir. 

Q Isn't it a fact that when you were with Rosali« 
lyou were not facing the place where the occurrence took place? 
| 


| A That is correct. 


Q Isn't it a fact that the time you looked was 


hen you heard a scream and saw her falling? 


A Yes. 


Q 


was with 


A 


Q 


was with 


Please 
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} 
| 


Your interest immediately before this occurrence 


isn't that so? 


Say that again? 


Not my total interest. | 
1 
| 
bid T ask you whether it was your tot») interest? 
You asked me what my interest. wags. 


THE COURT: Wait a minute. You have answered. 


use the podium as I have asked you to before, 


Mr. Schwartz. Please use the podium and face the 


witness when you address him. 


A 


A 
Q 
interested in 
A 
Q 
were saying? 


A 


No. 

THE COURT: I am not going to tel) you again. 
What were you and Rosalie talking about? 

I have no idea. 

When you were talking wite Rosalie were you 
what she was saying? 

Yes, 


Nid you want her to be interested in what you 


I imagine I did, yes. 
Were you interested in seeing her again? 


No. 


sib Mee A ool 
4o08 
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to 


| Q I believe you said you went there with 


3|| Mr. Victor Behrend. 


4 | A Right. | 
5 || Q Is he a friend of yours? 
“) A At that time we were associates. We hung out | 
| 
7 | together. 
8 Q After Debbie fell, did Victor Behrend come down4 
\ 9 | A After she fell, everybody came down, | 
1 | 
10 | Q Did Victor Behrend come down? 
| | 
n| A Yes, he did!) 2) don't: know if he was first or | 
Me 12 | not. | 
"1 Q What? | 
14 A Everybody came down as quickly as possible. | 
| Q Did you speak to him after he came down? 
all A Victor Behrend? | 
17 Q Yes, | 
18 A I don't know if I spoke to him directiy. 1 | 
19 may have said something like -- | 
20 Q The question is did you speak with him? | 
| 
| A I don't remember . | 
“ ws | Q Did he speak with you? | 
: 23 A I don't remember. ! 
04 Q Outside of not remembering whether he 


25 you, did you hear him talking? 


A 


Q 
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I don't remember. 


Wasn't it the real reason you didn't go up on 


the tower because you wanted to be with Rosalie? 


A 


Q 


A 


That's nonsense. 
Do you know which direction the hole faces? 


The hole faces the ocean which I imagine would 


be south or southwest. 


Q 


A 


THE COURT: Generally speaking, south. 
THE WITNESS: Generally speaking, south. 
Were you opposite the hole? 


That would mean I would have to be sitting in 


front of the hole. The hole was to my left. 


Q 


was in motion 


a fact? 


A 


Q 


A 


I feel they went to every direction to look. I don't think 


they went up and stood still. They probably walked around 


at least once. 


Q 


A 


Q 


Now, you stated before you believe everybody 


because that is what they went up to do; is that 


I don't believe I said that. 
What did you say? 


I balievwe you want to look, you want to observe, 


That is what you believe? 
I believe that, yes. 


But you didn't see that? 
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A I might have, but I am going to say I don't 
recéil seeing that. 


Q Do you remember Alan Peers coming down? 


A Yes, I remember every member coming down. 
Q Before everybody came down, before the occurrenc; 


Alan Peers coming down? 


A No, I don't remember him coming down and 
Hi 


| goli.g back up again. 
Q Yes? 
A IT don't remember that. 1 don't recall that. 
Do you remember him asking you for a cigarette? 
He might have. 


At thu tower? 


Q At the tower before the occurrence. 


| A I don't recall. He might have. I don't smoke . 


7 | I didn't have any cigarettes. 1 dor''t recall. He might have | 


Did you know Alan Peers pricr to that day? 
Not really. 1 might have heard his name Renoen| 
chool or through the neighborhood but I didn! t know him, 
MR. RUDOPSKY: Your Honor, may I inquire if 
Mr. Schwartz is attempting to make this his own 
witness? 


THE COURT: No, I think it is perfectly proper 


a 
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cross-examination. 


Q So you never met nim before that day? 
A No, not formally. I never met him before that 
\ 
day. 
Q You mean there is a difference between meeting 


a person formally and informally? 
A There certainly is, If might have seen him at a 
party or at school but never met him. And he was never my 


friend prior tc that day. I could have seen him anywhere. 


Q Ana that is what you meant by not meeting him 
formally? 

A Exactly. 

Q You were the oldest person in that crowd at that 


time? 
MR. RUDOFSKY: Object, your Honor. How is the 


witness supposed to know? 


THE COURT: Po you know if you were the oldest? | 


Q My question was were you the oldest person in 


that crowd at that time? 


A How do I know?. 

Q You are asking me a question? 

A I am answering by saying I don‘: know. 
Q That isn't what you said. 


A Okay. 


to 


to 


Q 


A 


have seen it from a distance but had never really been to the) 


base that I can recall. 


Q 


tower at the other occasion? ie 


A 


Tell you how far I was away from the tower? 


occasion prior to the incident when you looked at the | 


tower, how far away were you? 


saw the tower in my life? 


Q 
before. 


4 


I have seen it from the bay. 


observed the tower the time before you observed it on 


this occasion? 


239a 


Castelli-cross 214 
Had you been to this area before? 
What area? : 
Where the occurrence took place, the tower. 


I had never been that close to it before. I 


How far away w. -d you say you were from the 


Are you asking me that question right now? 


I'd say thirty feet, twenty to thirty feet. 


MR. RUDOFSKY: Your Honor -- 


THE COURT: He is asking you on the last | 


THE WITNESS: Do you mean the first time I ever 


I asked you if you had ever heen at this tower 


And I said no, never at the hase of the tower. 


THE COURT: How far away were you when you 


15'| a little bit less than a mile. I have been to Democrat Point | 
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| 
2| THE WITNESS: Probably from the oceanfront ee 
| you walk to Democrat Point, the tower is way off in 
| 
‘| the distance. It possibly can be seen from Robert | 
5 Moses Beach. It might be seen from bay front. : | 
é | MR. RUDOFSKY: 1 ask that the witness‘ iinet: 
| from 20 to 30 feet be stricken. | 
| | 
8 | A I am unsure, to be honest with you. I am not | 
| sure of how far away I a from the tower. 
10) Q I am talking about the time when you say you | 
| 
11 || were the closest. | 
| A A mile, two miles, three miles. five miles. | 
13 Q That is the closest you ever were to the tower? | 
14 | A The closest prior to the incident was probably | 
| 
| 
| 


many times which is about a Jittle less than a mile,in my 


16 | 
| . 
17|| opinion, from the tower. | 
| 4 
18 || Q Did you gay you lived in the area? 
*| A Sexton Drive, West Islip. it is on the South | 
* Shore near the Robert Moses Bridge. | 
9} Q How long did you live there before the 
92 occurrence? 
23 A I don't really know. I never kept track cf that. 
o4 || I believe I moved there in -- I don't remember what year I | 
| | 
20 | 
| 


| moved there -- I can't even say, maybe somewhere about five 
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years. I would say at the time of the incident maybe five | 
| 


years I had.lived there in West Islip. I don't recall. 
MR. SCHWARTZ: ‘That is all at this time of os 
witness. 
MR. RUDOFSKY: We will excuse the witness, 
your Honor. 
Thank you, sir. 
THE COURT: The Government rests? 
MR. RUDOFSKY: The Government rests, your Honor. 
MR. SCHWARTZ: I'd like to call Alan Peers in 


rebuttal. 
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ALAN FEE RS called as a witness, having proviovsly 


been duly sworn, resumed the stand and testifiedin 
rebuttal as follows: 

| pIRECT EXAMINATION 

BY MR. SCHWARTZ: 


Mr. Peers, 
met him on the beach that 


was one of the men at the beach? 
Now, you stated before that you went downstairs 
Was Rob Castelli one of the men you asked for| 
cigarette? 
A lt think he was. I went down to two people 
BF eke there which was Bob and Rosalie and I asked them. 
MR. RUDOFSKY: Your Honor, may I inquire? 
Nobody said he didn't The witness said he couldn't 
remember. 
THE COURT: Go ahead. 
Q Now, before you came to this area of the tower, 
were you in the presence of Jiob Castelli? 
A Yes, I was. 


And together with Victor? 


to 


24 | 


25 
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A Yes, sir. 
Q About how long would you Say yOu were in their 
presence that day up to the time you reached the tower? 
A Two hours, two and a half hours. 
Q During that time did you notice whether Bob 
Castelli smoked a cigarette? 
A I don't remember if he did or not. I really 
couldn't say. 
MR. RUDOFSKY: Your Honor, again, what is being 
rebutted? Did he make an offer? 
THE COURT: There is enough. 
MR. SCHWARTZ: I only want to get the answer. 
I didn't hear it. 
THE COURT: "I don't remember. I really 
couldn't say." 
MR. SCHWARTZ: That is all. 
MR. RUDOFSKY: I have no cross. 
THE COURTG You may step down. 
The Plaintiff rests? 
MR. SCHWARTZ: No, there is something. 
May we turn this around? 
THE COURT: Have you made maps of this thing? 
Go ahead, turn it around. 


MR. RUDOFSKY: Off the record. 


j 
| 
| 
| 


6 


g |] 


12 | 


heme 
One 


25 | 


11 || 


244a 219 
(Discussion off the record.) 
MR. SCHWARTZ: If the Court will recall, the 
witness Zammit had placed the 
THE COURT: This is just argument, counsel. 
Are you going to argue something, counsel? 
What are you doing, testifying? 
Are you going «c call anotner witness? 
MR. SCHWARTZ: I want to point out somethiny 


that will be an exhibit for the Court. 


THE COURT: 30 anead. 


MR. SCHWARTZ: This lower yellow mark was the 


mark made by Mr. Zammit so T want it clear since we 
have Victor Behrend up at the top that there be a 


notation that this was - 


THE COURT: I remember who marked wnat. Do you) 


want te note it on here? 


MR. SCHWARTZ: I am worried if it goes on appeal. 


THE COURT: You want me to note on nere the 


ink notations were Mr. Zammit's? 


MR. SCHWARTZ: And he indicated this was the 


THE COURT: T will remember what he said and 


I will mark blue ink equals Zammit and red ink equals | 


Behrend, okay? 
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,| MR. SCHWARTZ: Yes, sir. 
3 | MR. RUDOFSKY: Are those going to be court's | 
F exhibits? 
: THE COURT: Court's Exhibit 1, 2, 3. | 
i Court Exhibit 1 was Debbie Barth's, Gallagher | 
7 | is Exhibit 2 and Court Exhibit 3 will be Behrend. | 
| THE CLERK: Court Exhibits 1, 2, 3 marked in | 
r evidence. 
sid (So marked.) 
i THE COURT: Exchange briefs. 
- MR. RUDOPSKY: We are going to a the | 
a transcript and it is going to be delivered next week | 
ul and we have not been able to agree on a date for | 
‘| exchanging the bricfs. 
| Mr. Schwartz says it would be best for him by 
” the end of October. I would personally suggest to 
‘ 
all the Court that the brief could be ready two weeks | 
i | after the transcript is delivered. I realize he has | 
at problems with that but I do think much more time than | 
“ that would be uncalled for, 
m THE COURT: Mr. Schwartz, you really have to 
“. do better than the end of October. I just can't do 
| that. I think I'd better have everything including 


findings of fact and conclusions of law by 


wr 
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September 18th. 

MR. SCHWARTZ: September? 

THE COURT: September 18th. 

You have a pretty good brief already written. 
If you have anything additional say it. I have your 
original argument. £ you have anything additional 
gay it. Do not give me a lot of duplicate stuff, 

I don't have to read something twice. 

MR. SCHWARTZ: If your Honor pleases, you know 
when we have holidays coming in and when we have to 
get the brief it will be about a week. Have to be 
typed up -- 

THE COURT: I will give you the 25th for the 
brief and proposed findings of fact. Okay? 

Have a good Labor Day. 

MR. RUDOFSKY: Your Honor, do you want the 
exhibits now? 


THE COURT: Deliver them to my chambers. 


(Whereupon, the trial ended at 4:45 p.m.) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


et ei mens eae Saran sie 


WILLIAM BARTH as parent and natural 
' guardian of the infant DECORAH BARTH, 74 C 74 
and WILLIAM EARTH, individually, 


OPLEIOS and.capns 
Plaintifés, SabRanomenne 


November ll, 1975 
-against- 
THE UNITED STATES OF AMERICA, 


Defendant. 


Plaintiff, individually and as parent and natural 
guardian of his daughter, Deborah, sues for expenses incurred, 
for loss of her services and for her personal injuries sus- 
tained on her fall from a U.S. Coast Guard tower lecated on 

Fire Island, Suffolk County, New York, on June 24, 197<. 

Jurisdiction, which is not disputed, is obtained 


under the Federal Tort Claims Act, 28 U.S.C. §§ 1346(b) and 


2671, et seq. The parties agreed that the issue of Liability 
£t seg P 


should be tried first and separately by the Court. 
In the pretrial order counsel for the litigants 
stipulated to the following uncontested facts; 


The accident occurred on June 24, 1972 sometime 
between 12 noon and 3 p.m. 


The accident occurred on Democrat Point, Fire 
Island, New York. 


Deborah Barth, Allan Peers, Eileen Gallagher 
and Victor Behrend climbed the tower = 
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4. Robert Castelli and Rosalie Razzo remained 
on the beacn. 


5. Deborah Barth fell throuwch an opening in the 
outer perimeter of the 


6. The infant plaintiff sustained serious injuries. 


). At the time of the occurrence, and et all times 
prior thereto from 1967, the U.S.C ard 
wmed and maintained tne tower it 


Oo 
8. Condition of involved tower: 
1. No fence around base. 
- 2. Steps from beach to base removed. 
3. Trap door irom main steps to watchhouse 
missing. 
4. Hatchcover for escape hatch missing. 
9.. The tower was 65' high from the ground. So its 
highest point, | 
| | 


The plaintiff called Deborah Barth who testified 


1 } 


that at the time of the accident she was fourteen years of age 


aan 


havine been born on February 2, 1958, and that she was going | - 
oOo > 3 Oo oO 


Miss Berth said that she arrived at the Robert Mose 
State Park beach at approximately 10:00 AM on June 24th and 


that in the early afternoon she and two of her friends, 


eee ee ee 


Eileen Gallagher and Rosalie Razzo, walked to the U.S. Coast | 

1 

Guard tower located at or near the Westerly end of the beach. | 

As she and Miss Gallagher climbed up the tower they were joined 
and followed by Messrs. Allan Peers and Victor Behrend. 

There were two cement blocks, one on top of the 

other, torming a base for the tower over and on top of which | 


“iss Barth said she hoisted herself obtaining some assistance 


1 


from a small black pipe iutting a smal! distance out from the | 
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lower of such two blocks. Thereafter, Miss Barth, Miss 
Gallasher and Messrs. Peers and Behrend, ascended the ladders 
within the open-framed tower to a square hatch located in the 
floor of a partly enclosed square room at the top of the 
Cower. 

The enclosure for such room was a four foot high 
wall on the outside of which was 2 three foot wide "catwalk" 


which*completely surrounded the inner room. On the ouzcsice 


of such catwalk was a “waisc high" railing. : 
Miss Barth testified that she did not see any signs! 

of any kind 2at the base or on any part of the tower. : 
On cross-examination Miss Barth said that she just : 

glanced at the tower as she approached it; she did not look up 

at the tower when she arrived at the base thereof or before 

she started to climb; she did not look up at the portion of 

the tower above her as she was climbing and that she never 

looxed up to see where she was going. She admitted that she 

was well aware of the height of the tower and the danger thereof 

and the fact that she might hurt herself. 
According to Miss Barth, when she arrived at the 

enclosed room at the top of the tower she looked at the view, 

moved to her right, climbed over the wall te the eatwelk, looked 

Out at che water, moved over to her right with her hands our 

on the railing still looking at the view and chen took 2 Scep J 


’ es ee ae ee eae ra, = Be ie we hae. 
Deck, timiec ©O her FIGNk, ane e5 She wens ce Cake anctner ere5 
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she fell through an escape natch (the ladder of which led | 
| 


straight down to an upper level of the tower at which access 


ladder in the center of the tower). 


past such ladder and all the way 


Was avallable to the main 


Miss Barth, however, fell to 


b | 


the sand on the bezch located some 50 feet below. 


Miss Barth testified that she had never been up on 
the tewer before, had not walked around the entire catwalk 


before her fall, 


Ae 1 ne 1 
cid not see the escape hatcn 


and did not know there was an escape hatch there. 


“Miss Barth further testified that she did not know 


or could not recall where Eileen Gallagher, Vi 


ctor Behrend or 


Allan Peers were located at the top of the tower when she 


went over the wall onto the catwalk and thereafter. 


* 


that she 


at any time or any conversation about cigarettes. 


She said 


did not remember any laughter, any person running 


Plaintiff's only other witness was Allan Peers 
y 


who conceded that he had declared his love for the 


and admitted that he cared for her. 


He testified 


plaintiff 


that he 


been up the tower some 200 times since 1961 when he was five 


ears of age and that the escape hatch in the catwalk had 
2 


always been open since that time. He said that two to three 
weeks before June 24, 1972 he had been up the tower and had 


period from 19 


tnat time 


hatch at 
any signs 


91 through +472, 


on the tower curins 


1e 


and tmact hi 


could not 


nad 


iqe entire | 
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Mr. Peers testified further that he had seen 


children climbing on the tower since 1961. 


On the day in question he said that he climbed up 
to the top of the tower, looked around, asked Mr. Behrend 


if he had any cigarettes, went down to the beach to attempt to 


obtain cigarettes and was unsuccessful, went back up the tower 


- be facing north or 180 degrees away from the escape hatch 


and saw Miss Barth standing by the rail at the southeast 
corner thereof. He said she turned arcund and faced west 
and then took a step and fell through the escape hatch. 


On cross-examination Mr. Peers admitted that he 


. made these observations just as he emerged through the floor 


in the enclosed room on the main ladder. 


The government's proof, however, showed that a 


person climbing the main ladder through the main hatch would 


in the catwalk. 


The government's proof als» showed that the tower 


was not erected until June of 1965 and that Coast Guard watches 


' apparently were maintained through 1966. Lieutenant Commander 


_ALiff£ of the U.S. Coast Guard testified that during the period 


from 1968 through 1972 he caused "No Trespassing'}'U.S. Property" 
Signs to be placed around the base of the tower and replaced 
as often as they were found to be missing. His estimate was 
that such replacements occurred about every three or four months. 


He conceded, however, that since 1968 the tower had not been 
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to maintain it and that he did not cause any inspections to be 
made of the tower. At the same time he pointed out that there 
was a Light and radio beacon on the breakwater at the ! 
westerly end of the beach which was maintained by tke Coast 
| Guard and personnel assigned to do so checked the tower on 
‘their way to and from their inspections and maintenance of 
such beacon. 
The government called all of the other witnesses 
; to the accident, namely: Eileen Gallagher, Victor Behrend, 
‘Rosalie Razzo and Robert Castelli, and their testimony 
" established the following facts: 


1. The main hatch was in the northeast corner of 
‘pee enclosed room (Gallagher and Behrend) (Miss Barth had 
“placed the same in the southeast corner); 

2, The escape hatch was on the south side of the 
‘tower (Gallagher and Behrend) (Miss Barth had placed the same 3 


' 
| 


“on the west side); 

3. Miss Barth was walking straight ahead and 
looking to the right and was laughing, fooling around and talk- 
ing to Mr. Peers immediately prior to the accident (Gallagher) 

_or Miss Barth had taken a cigarette from Mr. Peers and Shateed 
to rum and might have been talking to Mr. Peers as she ran . 
along the catwalk immediately prior to the accident (Behrend). 

4. Just prior to the description given in para- 


graph 3 above, Mr. Behrend and Miss Barth were standing on the 
northeast corner of the catwalk and Mr. Peers was standing on 


the northeast corner of the room leaning against the wall _ 
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aN 


and facing the catwalk. 
5. Miss Barth was running immediately before 
_the fall (Razzo), they were laughing just before the fall (Razzo 
and Castelli) and one of them made a comment about cigarettes to 
to the effect “give me my cigarettes back" (Castelli). 
In their pretrial order the parties state that the 
contested facts are 1) the existence of warning signs and 
2) the behavior of the phaiaeies after climbing steps to the 
, watchtower. 
The Court has no difficulty in finding that there 
. were no warning signs at or near the tower on June 24, 1972 
but at the same time the proof showed and the Court finds 
: that the defendant placed and replaced No Trespassing and 
Government Property signs whenever it learned that prior 
' placed signs had been removed which was estimated to be 
every three or four months. 
With respect to the behavior of the plaintiff 


after climbing the steps to the watchtower, the Court feels 


that the sympathies and interests of the witnesses Gallagher, | 


Razzo, Behrend and Castelli lay definitely with Miss Barth 
but nonetheless each of them rela’ed a consistent description 
of her conduct which was far different from that related 

by Miss Barth and her close friend, Mr. Peers. Under the 
circumstances, the Court must credit the testimony of the 


government's witnesses and find that: 


1. The main hatch w 
corner of the square room. 

2. The escape hatch was located on the south 
about fcur feet from the southeast cormer of the catwalk 

3. Moments before the accident Mr. Behrend and 
Miss Barth were standing near the northeast corner on the 
east side of the catwalk and Mr. Peers was standing on the 
northeast corner of the square room facing the catwalk. 

4. Miss Barth took a cigarette from Mr. Peers 
and started to run in a westerly direction along the southerly 
catwalk, Looking over her shoulder to the rignt, and ther 
was laughter and fooling and kidding around and someone 


(probably Mr. Peers) said "give me my cigarettes back", and 


Miss Barth, continuing in such fashion, ran arownd the 
southeasterly comet and stepped through the escape hatch and 
fell to-the sand below. 

The government showed that a hatch cover had been 


designed and presumably installed for the escape hatch and 


there was no proof with respect to when the same was removed 


from the tower. Such proof, as there was, indicated that the 


escape hatch hole had always been open. The proof also 
indicated, however, that the main hatch hole had also always 
been open. 


Plaintiff appears to contend that defendant's 


x 


negligence lay in (i) failure to fence off the tower, (ii) failur< 


to post the tower with adequate warning signs, (iii) i rate 
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Stituted an attractive 


dangerous 


in leaving the escape hatch 
to inspect and m 
heave revealed the 
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They would undoubtredl; 


both hed been closed and 
have been eliminated, the 
substantially reduced and 
, course, not have occurred. 
Nonetheless, 
| Miss Barth's plight after the accident, the 


he proof with respect to her contributory nez 


whelming and cannot be 


Barth must have 
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prudent person of his age, capacity and experienc 
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disles 


“against 


Mire Tay ama ; 
Tlin, UNDYED STANTS 


An opinion and order, containing 
lof fact and law, of the Honorable T! Ss C. Platt, United 
District Judge, havi been filed on iJovembear 11, 1975, 
having agr t! } issue of liability should be tried first a: 
separately by > Court, and the Court having determined 
iplaintiff has ri hi n that the government 


ana directing t i tor the defend. 


ORDERED 


i 
jtake nothing of the defendant and 


Wated: Brooklyn, Newrork 
Deceinber 10, 1975 
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NOTICE 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WILLIAM BARTH as parent and natural NCTICE OF APPEAL 
guardian of the infant, DEBORAH BARTH, 
and WILLIAM BARTH, individually, 74 C 74 
Plaintiffs, 
-against- 


THE UNITED STATES OF AMERICA, 


Defendant. 


Notice is hereby given that William Barth as parent and 
natural guardian of the infant Deborah Barth, and William Barth 
individually, the plaintiff above named, hereby appeals to the 
Unitea States Court of Appeals for the Second Circuit from the 


judgment and order dismissing the plaintiff's complaint and 


| entering judgment for the defendant, end from every part of 


16TW 
said judgment and order, entered in this action on the tith day 


December 
of Rovember, 1975. 


Dated: New York, New York 
December 9, 1975 


100) Church Street 
EDWARD S. RUDOFSKY New York, New York 10007 
United States Atty. 
Eastern District of NY 
Brooklyn, New York 
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